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President's Page 


HE Midwinter Metropolitan Meeting was held at 
the Plaza Hotel in New York City on January 28, 
1961. This is the first of these meetings that I have 
attended, and I highly recommend it to every IATC 
member who can possibly attend. Price Topping, Mil- 
ton Baier and Ernest Fields should be congratulated 
in their continuing efforts in making this such an en- 
joyable affair. The group was addressed by the President of the American Bar 
Association, by your President, and by the Vice President of The Defense Re- 
search Institute, Inc. 


In February, several days after the Midwinter Metropolitan Meeting, the 
Executive Committee held its Midwinter Meeting at Key Biscayne, Florida. The 
Defense Research Institute and the Defense Research Committee each held sev- 
eral meetings at Key Biscayne during this same time. Lewis C. Ryan was elected 
President and Stanley C. Morris was elected Chairman of the Board of The De- 
fense Research Institute, Inc. Each of the standing committees of your Association 
submitted a report of its activities to the Executive Committee, and the activities 
of each such committee were reviewed and considered. Editor William E. Knep- 
per made a full report of the Journal's activities. Professor Robert W. Miller of 
Syracuse, New York, has now become Managing Editor of the Journal. Our stand- 
ing committees have prepared numerous articles which have appeared and will 
appear in this Journal this year. 


The 1961 Annual Meeting will be held at the Queen Elizabeth Hotel in 
Montreal, Canada. The Convention Committees and the Provisional Program 
for this Annual Meeting appear in this issue of the Journal. Richard W. Galiher 
is Chairman of the General Entertainment Committee, and you may be assured 
that our entertainment will be up to its usual high standards. Jack Hebdon, 
Chairman of the Open Forum Committee, will present an interesting and in- 
structive program. Judge John R. Brown of the Fifth Circuit Court of Appeals 
will be one of the speakers on the Open Forum. Dr. George Cline Smith, Vice 
President of F. W. Dodge Corporation in New York, will address the Convention. 


I have visited the Queen Elizabeth Hotel, and I know that you and your 
wives will find it most attractive and suitable for our Convention. It is large 
enough to accommodate all who can attend, and there will be no necessity for 
a waiting list. Every meeting of the Convention and its committees will be held 
on one floor, called the Convention Floor, and the meeting rooms are spacious 
and conventiently located. Advance reservations reveal that we will most prob- 
ably have a very large attendance at Montreal. I am looking forward to seeing 
you there. 


DENMAN MOODY 
President 


/ 
| 


April, 1961 INSURANCE COUNSEL JOURNAL Page 169 


CURRENT DECISIONS 


Recent decisions of the courts dealing with insurance and negligence 
law and practice are included in these pages. Journal readers are 
asked to send in digests of such rulings. Unreported cases dealing 
with novel questions are especially desired. Members of 1.A.1.C. 
should submit their contributions to their State Editors. 


4a Edited by 


AIRCRAFT— 
UTILITY COMPANY HAS DUTY 
TO WARN OF HAZARD 


Mills v. Orcas Power & Light Company, 355 
P. 2d 781 (Wash., 1960) 


The Supreme Court of Washington has 
held that a utility company which owned 
and maintained power and telephone lines 
immediately adjoining an airstrip was un- 
der a duty to mark the poles and lines so 
as to give adequate warning to approach- 
ing aircraft if it knew, or should have 
known, that said poles and lines constituted 
a dangerous situation and if the owner of 
the airport facility has previously indicated 
its refusal to give such warning. The court 
also held that an airplane making a normal 
landing approach to the airstrip, if within 
navigable airspace as defined by Congress, 
could not be a trespasser with respect to the 
property of the utility company and would 
be entitled to warning of the hazard in- 
volved. The accident occurred at a small 
airstrip on Orcas Island, in the northwest 
portion of the State of Washington, and the 
airstrip was constructed and maintained 
jointly by the owner of the land and the 
county in which it was located. The acci- 
dent occurred when the landing gear of a 
small airplane caught in power and tele- 
phone lines along a highway immediately 
adjoining the strip, thereby causing the 
plane to crash, killing both occupants. 
Neither the poles nor the wires, owned and 
operated by the utility company serving the 
island, had been painted or marked in any 
manner and by weathering process of many 
years they had faded into a neutral color. 
In reversing a lower court decision sustain- 
ing a demurrer of the utility company, the 
Washington Supreme Court held that al- 


R. Harvey CHAPPELL, JR. 
Richmond, Virginia 


though there was a primary duty on the part 
of the operator of the airport to mark the 
poles and lines so as to caution landing air- 
craft, nevertheless, once the utility company 
acquired knowledge of the dangerous con- 
dition, it was bound to inquire of the air- 
port operator whether he intended to in- 
stall warning devices and request him to do 
so and if such airport operator refused such 
request, then the utility company had the 
secondary duty of placing adequate warn- 
ings on the poles and lines for the safety 
of incoming aircraft. Further, if the de- 
cedent was flying within such airspace as 
was needed to insure safety in his landing, 
at the time of the accident, then he was fly- 
ing within navigable airspace as defined by 
Congress, and he could not have been a 
trespasser. (Contributed by F. Lee Camp- 
bell, Seattle, Washington). 


AUTOMOBILE INSURANCE— 
ARBITRATION CLAUSE HELD 
UNENFORCEABLE 


Boughton v. Farmers Insurance Exchange, 
354 P. 2d 1085 (Okl., 1960) 


Farmers Insurance Exchange issued an au- 
tomobile liability policy to plaintiff. An en- 
dorsement attached to the policy stated that 
Exchange would pay all sums “which in- 
sured would be legally entitled to recover 
as damages from the owner . . . of an unin- 
sured automobile . . . provided that . . . de- 
termination as to whether the insured shall 
be legally entitled to recover such damages 
and if so entitled the amount thereof shall 
be made by agreement between the insured 
and the Exchange or, in the event of dis- 
agreement by arbitration.” The endorse- 
ment further provided that “. .. No action 
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shall lie against the Exchange unless, as a 
condition precedent thereto, there shall 
have been full compliance with the terms of 
of the endorsement.” The policy excluded 
coverage for settlements or judgments taken 
by the insured without written consent of 
the Exchange against “any person . . . who 
may be legally liable therefor.” 


While the policy was in force, plaintiff 
was involved in an accident with an unin- 
sured motorist resulting in personal injuries 
and damages. After several attempts to set- 
tle the claim under the terms of the policy, 
plaintiff instituted an action against the un- 
insured motorist and gave written notice of 
such action to Exchange. Exchange refused 
to participate in the action, and after plain- 
tiff obtained judgment, denied liability. 
Plaintiff commenced this action against Ex- 
change alleging the provisions of the polli- 
cy, her refusal to arbitrate, the action and 
judgment against the uninsured motorist, 
the insolvency of the uninsured motorist, 
notice to Exchange, and refusal by Exchange 
to participate in the previous action. 


The trial court sustained a demurrer by 
Exchange to plaintiff's petition. On appeal, 
plaintiff contended that the arbitration pro- 
vision of the policy was unenforceable and 
the “no consent” clause void. Plaintiff al- 
so contended that Exchange was liable for 
all sums which she was “legally entitled” to 
recover from an uninsured motorist, and the 
prior judgment was a binding determina- 
tion of this question. The Supreme Court 
of Oklahoma held that arbitration would 
not be substituted for the laws and courts 
of Oklahoma, and that since this was the 
net effect of the clause, it was contrary to 
“public policy” and unenforceable. Wil- 
son v. Gregg, 208 Okl. 291, 255 P. 2d 517. 
Concerning the “no action” provision of the 
policy, the Court decided that it fell direct- 
ly within the meaning of 15 O, S. 1951 § 216, 
which provides that a contractual stipula- 
tion preventing the parties from enforc- 
ing rights under the contract “by the usual 
legal proceedings in the ordinary tribunals 
... is void.” 


Exchange contended that if the court 
struck down this much of the policy, all 
parts of the aggreement dealing with unin- 
sured motorists should be considered void. 
The court found that the basis of the con- 
tract was insurance coverage, and not a pro- 
cedure for determining liability. Since Ex- 
change had written the policy and was 
charged with the legal consequences of its 
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legal force and effect on the liability pro- 
unenforceable and void provisions, to deny 
vision would, in effect, uphold the void and 
unenforceable clauses. 

Concerning the previous case between 
plaintiff and the uninsured motorist, the 
court observed that Exchange was not a par- 
ty to the prior action, and such a judgment 
would not ordinarily be binding on Ex- 
change. However, the court found that the 
present action was not a suit on the previ- 
ous judgment, but an action under the terms 
of the policy providing that Exchange will 
pay “all sums which insured shall be legally 
entitled to recover ...” Since Exchange 
chose to ignore the prior action and rely on 
the unenforceable arbitration clause, the 
court concluded that Exchange could not, 
under these facts, relitigate the issues deter- 
mined in the prior action. (Contributed by 
James D. Fellers, Oklahoma City, Okla- 
homa). 


AUTOMOBILE INSURANCE— 
DELAY IN DENYING LIABILITY DOES 
NOT ESTOP INSURER 


Hartford Accident & Indemnity Company v. 
Lockard, 124 So, 2d 849 (Miss., 1960) 


Lockard’s tractor and trailer unit were in- 
volved in an accident causing bodily injury 
to a third party. Lockard’s tractor was in- 
sured by Hartford, but not the trailer. The 
policy of insurance provided that it did not 
apply while the automobile was being used 
for towing any trailer not covered by like 
insurance with Hartford. After accident oc- 
curred, and before any suits were filed by 
the third parties, Hartford undertook to 
make a complete investigation of the matter 
and its agent told Lockard that he was fully 
covered. Several months after the accident, 
and after Hartford had made a complete 
investigation of the accident, but before suit 
was filed by the third parties, Hartford gave 
written notice to Lockard that it was deny- 
ing coverage because of the fact that the 
trailer was not also insured by it. There- 
after, the third parties sued Lockard and 
Lockard settled the cases himself. He then 
brought an action in equity and prayed that 
Hartford be estopped to deny coverage and 
he sought to recover the money expended by 
himself in settlement of the suits by the 
third parties. The Supreme Court of Mis- 
sissippi held that coverage could not be cre- 
ated or extended by application of the doc- 
trine of estoppel since it was not shown that 
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Lockard had suffered loss of a substantial 
character or that he was prejudiced in any 
way by the actions of Hartford. (Contri- 
buted by Henry E. Barksdale, Jackson, Mis- 


sissippl) . 


AUTOMOBILE INSURANCE— 
INSURANCE OF DISTRACTING 
PASSENGER DOES NOT AFFORD 
COVERAGE 


Potomac Insurance Company v. Ohio Cas- 
ualty Insurance Company, 188 F. Supp. 218 
(N.D. Cal., 1960) 


Marvin Mark was a passenger in an auto- 
mobile owned and operated by Hilda Koer- 
ber. The Koerber automobile collided with 
another automobile causing injury to the 
occupants thereof. The occupants of the 
other automobile brought suit based upon 
the allegation that Marks negligently en- 
gaged in conduct which distracted Miss 
Koerber’s attention from her driving chores, 
the nature of which distraction is not dis- 
closed. The insurance policy issued by the 
plaintiff insurer obligates the former to de- 
fend suits and pay damages arising out of 
the “maintenance or use” by the insured of 
any non-owned automobile. It was con- 
tended that the word “use” is ambiguous 
and may be extended to cover Mark’s situa- 
tion in the Koerber automobile. The Unit- 
ed States District Court for the Northern 
District of California held that no reason- 
able person could thusly construe the lan- 
guage of the policy and that to do so would, 
in effect, extend its coverage to any situation 
wherein the insured is the occupant of the 
automobile. The court felt that this was 
neither the intended nor the apparent mean- 
ing of the policy. 


DAMAGES— 

PUNITIVE DAMAGES WAIVED 
WHERE MORE THAN ONE 
DEFENDANT 


Dunaway v. Troutt, 399 S. W. 2d 613 (Ark., 
1960) 


A libel action was brouht against a news- 
paper and others as the result of which the 
plaintiff obtained a jury verdict for $50,000 
as compensatory damages and $50,000 as pu- 
nitive damages. On appeal, in a case of 


first impression in that jurisdiction, the Su- 
preme Court of Arkansas adopted the ma- 
jority view to the effect that where punitive 
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damages ordinarily would be accessible the 
plaintiff waived his right to such punitive 
damages when there is more than one de- 
fendant. The rationale of the majority view 
is that although all defendants are liable for 
compensatory damages, there is no justice 
in allowing the recovery of punitive dam- 
ages in an action against several defendants 
based upon evidence of the wealth and abil- 
ity to pay such damages on the part of one 
of the defendants only. The court recog- 
nized that by adopting the majority view, 
it is possible that one wrongfully publish- 
ing a libel may go unpunished by not hav- 
ing a judgment for punitive damages rend- 
ered against him but, on the other hand, 
the court reasoned that if the minority view 
were adopted, a a tort feasor might be 
unjustly punished. 


DISCOVER Y— 

COMPLAINTS AND INVESTIGATION 
THEREOF REQUIRED TO BE 
PRODUCED IN PRODUCTS 
LIABILITY SUIT 


Bleacher v. Bristol-Meyers Company, 163 A. 
2d 526 (Del., 1960) 


Suit was brought by the buyer of a de- 
odorant against the manufacturer for injur- 
ies allegedly resulting from the use thereof 
based on theories of negligence and breach 
of warranty. The buyer sought discovery, 
among other things, of copies of complaints 
and the manufacturer’s investigation made 
thereon relative to injuries sustained by 
other persons as the result of the use of the 
same deodorant. The defendant objected 
to this request for production of complaints 
and investigation on the ground that they 
were irrelevant and that the plaintiff had 
failed to show any good cause why they 
should be produced. The Superior Court 
of Delaware held that such papers were rele- 
vant and should be produced by the defend- 
ant. Plaintiff's complaint was based on the 
allegation that she was injured by reason 
of some ingredient or ingredients contained 
in the formula and the court observed that 
the defense so frequently used in such cases 
is that the injury 1s caused by an allergy or 
unusual susceptibility on the part of the in- 
jured person, Evidence of injuries on the 
part of a number of other persons using the 
same deodorant might be admissible to 
show the probability that the injury to 
plaintiff was caused by the harmful ingre- 
dient in the formula rather than because of 
the peculiar susceptibility of the plaintiff. 


ft 
l 
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DISCOVERY— 
INSURED’S STATEMENT TO 
INSURER NEED NOT BE PRODUCED 


Schulgasser v. Young, 206 N. Y. S. 2d 81 (19- 
60) 

In an automobile accident case the plain- 
tiff moved that the written statement made 
by the insured defendant to his automobile 
liability carrier shortly after the accident 
and prior to retention of legal counsel be 
made available to plaintiff for possible use 
at trial as an admission against the defend- 
ant and as an aid to cross-examination of 
the defendant. The lower court directed 
that the insurer produce the statement and, 
on appeal, the New York Supreme Court, 
Erie County, reversed the action of the low- 
er court. The court observed that the us- 
ual “cooperation clause” found in insur- 
ance policies requires that there be a fair 
and frank disclosure of information reason- 
ably demanded by the insurer to enable it 
to determine whether it has a genuine de- 
fense to the suit and that the insurer is en- 
titled to the insured’s assistance, including 
a truthful statement as to the cause of the 
accident. The court further referred to 
Hickman v. Taylor, 329 U. S. 495, 67 S. Ct. 
385, 91 L. Ed. 451 (1947) and then stated: 


“It has been accepted practice hereto- 
fore for time immemorial, to consider in- 
violate such work products as an accident 
statement by an insured to his insurer’s 
lay representative, for possible use at a 
trial by a lawyer to be selected by the car- 
rier to defend the insured. Unless injus- 
tice or undue hardship are shown, this 
practice should be upheld by the courts. 
***The evils that are certain to result 
would outweigh any possible benefits to 
the orderly and proper functioning of 
courts of justice, if such a statement could 
be coerced out of the confidential file of 
the defense counsel for use as an admis- 
sion or to badger defendant on cross-ex- 
amination, ” 


DISCOVERY— 
REQUEST FOR PRODUCTION OF 
EXPERT’S REPORT DENIED 


Ford Motor Company v. Havee, 123 So. 2d 
572 (Fla., 1960) 


In a personal injury action against a au- 
tomobile manufacturer, based on product 
liability, the defendant obtained from the 
plaintiff (by the discovery process) an al- 
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legedly defective tie rod for “examination 
and chemical analysis” by an expert of de- 
fendant’s choosing. The discovery proced- 
ure was pursuant to the Florida Rules of 
Civil Procedure which in part are patterned 
by the Federal Rules of Civil Procedure. 
Although the trial court directed that the 
tie rod be produced by the plaintiff it also 
directed the defendant to furnish the plain- 
tiff with a copy of the report of examina- 
tion. On appeal, the District Court of Ap- 
eal of Florida reversed the action of the 
ower court and quashed its interlocutory 
order requiring the production of the re- 
port. The court relied on Hickman v. Tay- 
lor, 329 U.S. 495, 67 S. Ct. 385, 91 L. Ed. 451 
(1947), and Atlantic Coast Line Railroad 
Company v. Allen, 40 So. 2d 115 (Fla., 19- 
49) , both of which cases held that discovery 
procedures may not be used to examine the 
“work product” of the adverse party and the 
court commented: “It matters not whether 
the product is the creature of the party, his 
agent of his attorney.” The court further 
held that the request for the production of 
this report did not fall within any of the 
recognized exception to the “work product” 
rule. 


EVIDENCE— 

MATHEMATICAL FORMULA FOR 
MEASURING PAIN AND SUFFERING 
INADMISSABLE 


Affett v. Milwaukee & Suburban Transport 
Corp., 106 N. W. 2d 274 (Wis., 1960) 


In an action by bus passenger against the 
bus company for injuries to passenger’s arm 
when the door of the bus closed thereon 
while she was attempting to board the bus, 
the jury returned a verdict of $13,500 and 
on appeal this award was reversed as being 
excessive and a new trial granted on the is- 
sue of damages. In his closing arguments 
to the jury, plaintiff's counsel used a black- 
board to display and suggest to the jury a 
mathematical formula for the computation 
of damages for pain and suffering. Over ob- 
jection of counsel for defendant the trial 
court permitted the use of the blackboard 
for such purpose. The Supreme Court of 
Wisconsin reviewed the applicable authori- 
ties and, recognizing that in some juris- 
diction such practices are allowed, the 
court stated: 


“We believe that the arguments ad- 
vanced disapproving the use of mathe- 
matical formulas are more persuasive. 
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The use of a mathematical formula is 
pure speculation by counsel, which is not 
supported by the evidence and presents 
matters which do not appear in the rec- 
ord.” 


Not only was the use of blackboard prohib- 
ited, but the use of mathematical formulas 
in any manner was held to be improper: 


“Counsel for both the plaintiff and the 
defendant may make an argumentative 
suggestion in summation from the evi- 
dence of a lump sum dollar amount for 
pain and suffering which they believe the 
evidence will fairly and reasonably sup- 
port. Counsel may not argue such 
amount was arrived at or explained by a 
mathematical formula on a per day, per 
month or any other time-segment basis.” 


See, also, Botta v. Brunner, 138 A. 2d 713 
(N. J., 1958) and Certified TV and Appli- 
ance Company v. Harrington, 109 S. E. 2d 
126 (Va., 1959) , 26 Insurance Counsel Jour- 
nal 451 (October, 1959) . 


EVIDENCE— 
PRIOR ACCIDENTS AND 
LITIGATION PERTINENT 


Brown v. Affonso, 8 Cal. Rptr. 156 (1960) 


Plaintiff sued for personal injuries al- 
leged to have been sustained in an automo- 
bile accident which occurred in 1957. Plain- 
tiff's physician testified as to the nature of 
her injuries and, over objection of counsel 
for the plaintiff, he was cross-examined ex- 
tensively concerning prior accidents which 
occurred in 1954 and 1956. On appeal, the 
California District Court of Appeal ap- 
proved the action of the trial court holding 
that wide latitude is permitted in the cross- 
examination of an expert witness and that 
the defendants were entitled to show that 
the injuries which the plaintiff claimed to 
have received in the accident in question 
were identical to those she claimed to have 
received in two prior accidents. Therefore, 
the defendants were entitled to cross-exam- 
ine the physician who had treated her on all 
three occasions and to refresh the physi- 
cian’s memory by his previous reports to 
the plaintiff's attorney and by his testimony 
in a prior trial. While it is true that ordi- 
narily evidence of prior litigation is not ad- 
missible in an action for injuries received 
in a subsequent accident, nevertheless, if 
evidence is admissible for any purpose it 
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must be received even though it may be 
highly improper for another purpose, and 
the plaintiff in the instant case would have 
been entitled to an instruction limiting the 
purpose for which the evidence may be con- 
sidered had such limiting instruction been 
requested. 


EVIDENCE— 
TESTIMONY OF EXPERT BURGLAR 
EXCLUDED 


Central Mutual Insurance Company v. D. 
& B., Inc., 340 S. W. 2d 525 (Tex., 1960) 


Suit was brought on a mercantile robbery 
and safe burglary policy resulting in a ver- 
dict for the plaintiff. The insurer appealed 
contending, among other things, that the 
lower court erred in excluding the testi- 
mony of an “experienced expert burglar’— 
a convicted robber who had participated in 
numerous such crimes—as to how a profes- 
sional outlaw would have conducted a bona 
fide safe robbery. The insurer’s contention 
was that the loss in question was a result of 
a “faked inside job” resulting from collu- . 
sion and conspiracy of a corporate officer of 
the insured. The proffered opinion testi- 
mony was to the effect that neither the ex- 
pert witness nor any other so experienced 
would go about the matter of robbery in the 
manner demonstrated by the insured’s evi- 
dence but would have done it in a more 
polished, skillful and adroit manner. The 
insurer conceded that it had found no case 
in which a court had held such evidence ad- 
missible and the Civil Court of Appeals of 
Texas indicated that it did not desire to be 
the first. The court observed that there is 
nothing in the record to indicate that all or 
most professional or expert specialists in 
the robbery field would employ identical or 
similar techniques in the same circum- 
stances. The evidence was speculative and 
was not a proper subject for expert opinion 
evidence. 


EXCESS LIABILITY— 
JUDGMENT CREDITOR CANNOT 
RECOVER AGAINST INSURER 


Murray v. Mossman, 355 P. 2d 985 (Wash., 
1960) 


Insured’s judgment creditors claimed that 
the insured had a cause of action against 
the insurer because the latter, through neg- 
ligence or bad faith, failed to avail itself of 
an opportunity to settle the case within the 
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limits of liability contained in the insur- 
ance policy. Accordingly, the judgment 
creditor caused a writ of garnishment to is- 
sue against the insurance company claiming 
that they were entitled to try in the garnish- 
ment proceedings the merits of the cause of 
action between the insured and the insurer. 
The insurer paid the limits of its policy in- 
to court and the lower court dismissed the 
writ of garnishment. On appeal, the Su- 
preme Court of Washington held that the 
judgment creditor cannot recover against 
the insurer. After reviewing the applicable 
authorities, the court pointed out that, ba- 
sically, the insured’s right of recovery 
against the insurer sounds in tort and for 
the insurer’s conduct to be legally wrongful, 
it must contravene some duty which the law 
attaches to the relationship between the 

arties. The duty of an insurer to protect 
its insured in the settlement of claims can- 
not consistently be extended to include pro- 
tection to one who is prosecuting a claim 
against the insured. See Sturgis v. Canal In- 
surance Co. of Greenville, S. C., 122 So. 2d 
313 (Fla., 1960) , 28 Ins. Counsel J. 9 (Jan- 
uary, 1961). 


FEDERAL TORT CLAIMS ACT— 

U. 8S. LIABLE FOR NEGLIGENCE OF 
ARMY OFFICER TRAVELING IN 
PERSONAL CAR 


Cooner v. United States, 276 F. 2d 220 (4 
Cir., 1960) 


Suit was brought under the Federal Tort 
Claims Act by reason of a collision between 
an automobile owned and operated by an 
army officer and another automobile in 
which one of the occupants was killed and 
the others seriously injured. At the time of 
the collision the army officer was traveling 
under orders from his post in Washington, 
D. C., to a new post in Otawha, Canada, He 
was on a direct route between the two cities. 
The District Court entered summary judg- 
ment in favor of the United States and on 
appeal the decision was reversed and re- 
manded. The United States Court of Ap- 
peals for the Fourth Circuit held that in ap- 
plying the law of agency to determine 
whether a government employee is acting in 
the scope of his employment no one factor 
is controlling but the question is, taking 
everything into consideration, whether the 
person causing the injury is the govern- 
ment’s servant and whether he is, at the 
time of the accident, engaged in his own or 
the government’s business. Under these 


INSURANCE COUNSEL JOURNAL 


April, 1961 


principles, the army officer was a servant 
primarily on the business of the United 
States rather than his own. Judge Hayns- 
worth dissented. (Contributed by J. Kirby 
Smith, Dallas, Texas, State Editor for Tex- 
as). 


GUEST STATUTE— 
DEPARTING SOCIAL DATE NO 
LONGER A GUEST 


Paul v. Floyd, 337 S. W. 2d 632 (Tex., 1960) 


Plaintiff had a social date with defendant 
to go to a club where they spent the evening 
and at about 10:00 p. m. they left the club. 
Defendant took plaintiff in his automobile 
to the parking area where the plaintiff's au- 
tomobile was parked. Plaintiff alighted 
from defendant’s automobile and as she 
was walking toward her own automobile 
the defendant’s foot slipped off the brake 
and his automobile rolled forward, striking 
the plaintiff and injuring her. Applying 
the Texas Guest Statute, the Civil Court of 
Appeals of Texas held as a matter of law 
under the facts of the case that the plaintiff 
was not a guest of the defendant at the time 
she was struck and injured by defendant's 
automobile. 


LIABILITY— 

CHILD ALLOWED TO SUE FOR 
INJURIES SUSTAINED WHEN NOT 
VIABLE 


Sinkler v. Kneale, 164 A, 2d 93 (Pa., 1960) 


In an action on behalf of a child, who al- 
legedly was born Mongoloid as the result 
of injuries received in an automobile colli- 
sion when the child was a foetus of the age 
one month, the Supreme Court of Pennsyl- 
vania has held that the action may be main- 
tained against the defendant whose automo- 
bile allegedly negligently struck the auto- 
mobile being driven by the infant’s mother. 
After reviewing authorities from many jur- 
isdictions the court concluded that the trend 
is toward allowing recovery in suits of this 
nature and, therefore, an earlier Pennsyl- 
vania case, Berlin v. J. C. Penney Co., 16 A. 
2d 28 (1940), was not followed. The court 
felt that the real catalyst of the problem is 
the current state of medical knowledge on 
the point of the separate existence of a 
foetus. Justice Bell, in a vigorous dissenting 
opinion, pointed out that many of the juris- 
dictions referred to in the majority opinion 
allowed recovery either by decision or stat- 
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ute only for some prenatal injuries. He fur- 
ther observed that there has been no de- 
velopment in modern medicine in the last 
twenty years which would justify any 
change in the decisional law of the State of 
Pennsylvania nor had any been referred to 
in the “off-the-record study” of the majority 
opinion. Justice Bell continued: 


“***The next step will be the allow- 
ance of a suit by a baby against its mother 
and/or father (either directly or by join- 
der as an additional defendant) for shock 
to its nervous system or an allergy or fee- 
ble mindedness or a malformation and 
for every conceivable defect or disease as 
the alleged result of negligently or reck- 
lessly driving an automobile (as the 
young frequently do) , or against its mo- 
ther for nervousness, shock and every 
imaginable injury or disease resulting 
from her playing golf or going surf bath- 
ing until shortly (or for one week, oc- 
casionally one day) before its birth, or 
eating a bad oyster or deleterious or poi- 
soned food. The next step will be re- 
coveries against restaurants or clubs for 
serving its mother bad or poisoned food, 
or against its mother’s obstetrician or doc- 
tor for failing to properly or prudently 
take care of the unborn child and /or fail- 
ure to use due care in advising its mother 
on the subject of prenatal care.” 


But see Hogan v. McDaniel, 319 S. W. 2d 
221 (Tenn., 1958), 26 Ins. Counsel J. 318 
(July, 1959), wherein a wrongful death ac- 
tion arising from the death of an unborn 
viable child was not allowed. 


LIABILITY— 

CITY’S OPERATION OF A GARAGE 
HELD TO BE A PROPRIETARY 
FUNCTION 


Dallas v. City of St. Louis, 338 S. W. 2d 39 
(Mo., 1960) 


In an action for the wrongful death of 
plaintiff's husband who was killed when 
engaged in working upon and servicing a 
garbage truck in a garage operated by the 
city for the servicing and maintenance of 
municipal motor vehicles, the city moved to 
dismiss the petition because it did not state 
a claim upon which relief could be granted 
and the lower court sustained the motion 
and dismissed the action. On —_ the 
Supreme Court of Missouri held that the pe- 
tition stated a cause of action and that the 
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rule of governmental immunity did not ap- 
ply. The court reasoned that although the 
collection of garbage by a city is a govern- 
mental function in connection with which 
the city is not liable for the negligence of its 
employees, nevertheless, when a city elects 
to own and operate a garage for the mainte- 
nance and repair of its motor vehicles it has 
entered the area of a proprietary rather 
than governmental functions and it could 
be held liable for the death of one of its em- 
ployees based on its negligence in the oper- 
ation of the garage even though at the time 
of death the employee was working on a 
garbage truck. 


LIABILITY— 

CONTRIBUTORY NEGLIGENCE 
AND ASSUMPTION OF RISK 
PRECLUDES RECOVERY 


Davis v. Brooks Transportation Company, 
186 F. Supp. 366 (D. C. Del., 1960) 


Defendants’ tractor-trailer was a 
ing in the outside lane of a dual highway 
(a favored road) at a speed of 47 miles per 
hour, according to the tachometer, and the 

osted limit for trucks was 45 miles per 

our. There also was evidence that the 
tractor-trailer was proceeding at a speed of 
only 43 to 45 miles per hour, An automo- 
bile in which the three decedents were rid- 
ing proceeded into the intersection with the 
dual highway (from a disfavored road) at 
a speed from 60 to 80 miles per hour with- 
out slackening speed for a stop sign. In 
the ensuing accident all three occupants of 
the automobile were killed and the within 
actions for their deaths were brought against 
the owner and operator of the tractor-trail- 
er. On defendants’ motion for summary 
judgment the United States District Court 
for the District of Delaware granted the mo- 
tion, holding that where blood tests 
demonstrated that the deceased driver was 
under the influence of alcohol to the extent 
that he would be liable criminally and that 
one of his passengers was in the same con- 
dition and the other had a sufficient quanti- 
ty of alcohol in his blood to justify the jury 
finding him to be under the influence, the 
driver clearly was guilty of gross negligence 
and the passengers were guilty of either as- 
sumption of risk or contributory negligence 
such as to preclude any recovery for their 
deaths. It was argued that the evidence of 
drunkenness was illegally obtained because 
the blood tests were taken without the con- 
sent of the plaintiffs, all of whom were 
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dead, and that their constitutional rights 
were invaded. The court disposed of this 
contention by observing that the rights as- 
serted were personal to the deceased parties 
alone and that since they were dead they 
could not be indicted and tried for any 
criminal offense and, therefore, the privi- 
lege, if any, had disappeared. 


LIABILITY— 

FAILURE TO KEEP SIDEWALK CLAR 
OF SNOW AND ICE IN VIOLATION 
OF ORDINANCE CREATES NO 
LIABILITY TO THIRD PARTY 


Johnson v. J. 8. Bell, Jr., & Company, 117 
S. E. 2d 85 (Va., 1960) 


Plaintiff sued to recover for injuries al- 
leged to have been sustained when she fell 
on the sidewalk adjacent to defendant's pre- 
mises, her fall alleged to have been caused 
by snow and ice which accumulated from 
natural causes and which had not been re- 
moved from the sidewalk as required by or- 
dinance of the City of Norfolk. Plaintiff 
contended that the violation of the city ordi- 
nance amounted to negligence per se entit- 
ling her to recover from the defendant. The 
Supreme Court of Appeals of Virginia, 
following what it viewed to be the great 
weight of authority, held that an ordinance 
requiring lot owners to keep the sidewalks 
free from snow and ice does not impose civil 
liability on the lot owners in favor of a third 
person injured by reason of its violation 
and that a breach of duty imposed by the 
ordinance was remediable at the instance 
of the municapality only. 


LIABILITY— 

INSURER LIABLE FOR WRONGFUL 
DENIAL OF COVERAGE IN ASSAULT 
CASE 


Walters v. American Insurance Company, 
8 Cal. Rptr. 665 (1960) 


Plaintiff, an insured under a personal 
comprehensive liability policy, sued his in- 
surer for declaratory relief and damages of 
$6,000. Plaintiff alleged that he hit one 
Byington in self-defense and Byington later 
claimed damages for such assault. Plaintiff 
contacted his broker who advised that there 
was no coverage under the subject policy 
and he later had a conference with his brok- 
er and with the defendant’s claims manager. 
Plaintiff alleged that his credit was threat- 
ened by the bank if the assault claim was 
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not settled and, accordingly, plaintiff paid 
Byington $6,000 to forestall suit and pro- 
tect his credit. Plaintiff at all times denied 
liability to Byington. No notice was given 
to the defendant insurer of the settlement 
until March 27, 1957, although the settle- 
ment took place on May 14, 1956. The trial 
court found for the defendant but, on ap- 
peal, the California District Court of Appeal 
reversed and entered judgment for the plain- 
tiff. The court held that the plaintiff did 
not intend any injury to Byington but was 
only acting in self-defense so that the policy 
exclusion as to injury intentionally caused 
did not apply. Further, it was held that the 
insurer wrongfully denied coverage and that 
when it did this, it did so at its own risk. 
While it is generally true that the obliga- 
tion to defend is measured by the allega- 
tions of the complaint, the court refused to 
concern itself with this because no com- 
plaint had been filed by Byington. The in- 
surer’s contention that the plaintiff's pay- 
ment of $6,000 to Byington was not based 
upon any liability, but for his own personal 
reasons, was rejected on the basis that the 
plaintiff acted reasonably after defendant 
insurer’s wrongful act in denying coverage. 
The defendant also thereby waived any 
claim that the notice provisions of the poli- 
cy had not been complied with. (Contri- 
buted by Frank W. Woodhead, Los Angeles, 
California, State Editor for California). 


LIABILITY— 

LEASE OF AUDITORIUM FOR 
CONCERT DOES NOT REMOVE 
SCHOOL BOARD’S IMMUNITY FROM 
SUIT 


Kellam v. School Board of City of Norfolk, 
117 S. E. 2d 96 (Va., 1960) 


Plaintiff instituted suit against the School 
Board of the City of Norfolk to recover 
damages for personal injuries alleged to 
have been sustained when she attended a 
concert held in the high school auditorium, 
the auditorium having been leased by the 
school board for such purpose. A demurrer 
was interposed to the motion for judgment 
on the ground that the school board was im- 
mune from suit inasmuch as it was only per- 
forming governmental functions and duties 
imposed upon it by law and the lower court 
sustained the demurrer. On appeal, the low- 
er court’s action was affirmed, the Supreme 
Court of Appeal of Virginia having held 
that the lease of the school auditorium to a 
third party for a concert did not destroy the 
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governmental immunity. The court rea- 
soned that the board was authorized by stat- 
ute to lease the school property, including 
the renting of the auditorium for concerts, 
hence, it did not lose its immunity from 
sult. 


LIFE INSURANCE— 

BURIAL DISCOUNT AGREEMENTS 
HELD TO BE INSURANCE 
CONTRACTS 


State v. Mynatt, 339 S. W. 2d 26 (Tenn., 
1960) 


The state, on the relation of the Commis- 
sioner of Insurance and Banking, brought 
an action charging that the defendant funer- 
al home was engaged in the life insurance 
business without complying with the law 
regulating the life insurance business. The 
lower court rendered judgment adverse to 
the defendant and on appeal this action 
was affirmed. It appeared that the defend- 
ant entered into agreements to furnish fun- 
eral merchandise and burial services in con- 
templation of death at a 50% discount on 
the regular prevailing retail selling price 
and the defendant contended that this 
amounted to no more than furnishing mer- 
chandise at a discount. The Supreme Court 
of Tennessee was of the opinion that such 
contracts actually were life insurance con- 
tracts such as would require the defendant 
to comply with the laws regulating such 
business. The court observed that the de- 
fendant had issued some 35,000 of these 
contracts and, assuming that all 35,000 are 
now in effect and that the personal repre- 
sentatives of each contract holder would de- 
mand a $500 funeral, the total value would 
amount to $17,500,000 and of this sum the 
defendant, by reason of the 50% discount 
provision, would be liable for $8,750,000. 
The court stated: 


“Tt is evident that with this tremendous 
potential liability there should either be 
adequate provisions for substantial re- 
serve or the laws of the state should make 
it impossible for such a situation to exist.” 


LIFE INSURANCE— 
CHANGE OF BENEFICIARY 


Mutual Savings Life Insurance Co., v. Cow- 
an, 188 F. Supp. 148 (E. D. Tenn., 1960) 


Insurer brought an interpleader action to 
determine whether the deceased’s mother or 
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wife was entitled to policy proceeds. At the 
time of policy issuance the insured was a 
minor, unmarried and in military service 
and his mother was named as beneficiary. 
Subsequently, the insured married and was 
sent to Germany. The policy contained a 
provision providing that no change of bene- 
liciary should take place until such change 
had been requested on a special form to be 
provided by the insurer and endorsed on 
the policy by the insurer. On the evening 
of June 7, 1959, the insured called on the 
American civilian agent for the insurer in 
Germany and told him that he wanted to 
have his wife (who was then pregnant) des- 
ignated as beneficiary under his policy. The 
agent did not have any of the forms re- 
quired by the insurer nor, apparently, were 
any available in Germany. The insured left 
his policy with the agent with the under- 
standing that the policy would be mailed 
to insurer’s United States office for endorse- 
ment of the beneficiary change and that 
the required form would be obtained for a 
subsequent execution. Less than thirty-six 
hours later the insured was killed in a para- 
chute jump. The United States District 
Court for the Eastern District of Tennessee 
held that the wife was entitled to the pro- 
ceeds of the policy. The insured had com- 
plied substantially with the provisions of 
the policy and the company, by failing to 
supply its agent in Germany with the re- 
quisite forms, made it impossible for the in- 
sured to comply strictly with the policy pro- 
vision. (Contributed by J. Kirby Smith, 
Dallas, Texas, State Editor for Texas) . 


MALPRACTICE ACTION— 
JUMPING TO CONCLUSIONS DOES 
NOT CREATE CAUSE OF ACTION 


Morgan v. Aetna Casualty & Surety Com- 
pany, 185 F. Supp. 20 (E. D. La., 1960) 


A patient and her husband brought suit 
against physician for damages allegedly re- 
sulting from malpractice. The patient while 
being treated during her pregnancy, was 
told by the physician that he could not hear 
the fetal heart tone and asked her to return 
in a week and tests would be made to deter- 
mine if the fetal heart tone was not audible 
at that time. The patient jumped to the 
conclusion that her baby was dead and al- 
legedly became distraught and _ hysterical 
suffering emotional maladjustment. ‘The 
United States District Court for the Eastern 
District of Louisiana stated that the test 


| 
/ 


Page 178 INSURANCE COUNSEL JOURNAL 


for malpractice is the failure to exhibit that 
degree of skill, care and judgment ordinari- 
ly exhibited by practitioners in the same 
— under similar circumstances, in 
the same locality. In the instant case it was 
established by the evidence that there had 
had been no malpractice on the part of the 
defendant physician. 


NEGLIGENCE— 
NO FORESEEABILITY, NO DUTY, 
NO NEGLIGENCE 


Chesser v. Louisville Country Club, 339 S. 
W. 2d 194 (Ky., 1960) 


A sixteen year old golf caddy chased a 
cat into the clubhouse boiler room where he 
saw three or four bottles on a shelf, one of 
which was labeled whiskey of a well-known 
brand and the label led the young man to 
believe it was whiskey. He consumed part 
of the liquid which was a poisonous chemi- 
cal compound used in cleaning boilers and 
he was severely injured thereby. His claim 
for workmen’s compensation against the 
country club was denied on the ground that 
the injury did not arise out of and in the 
course of his employment. See Chesser v. 
Louisville Country Club, 313 S. W. 2d 410 
(Ky., 1958). The present common law ac- 
tion for damages was brought against the 
club charging gross negligence on the part 
of the defendant and the lower court en- 
tered summary judgment for the defendant. 
On appeal, the action of the lower court was 
affirmed. The Court of Appeals of Ken- 
tucky held that the attractive nuisance doc- 
trine was inapplicable because the caddy 
was not a child of tender years and was not 
entitled to the benefit of the doctrine. The 
evidence disclosed that he was not permit- 
ted to go in the clubhouse and that he was 
a bare licensee when he entered the boiler 
room. When the caddy proceeded to appro- 
priate unto himself the bottle and its con- 
tents, he then became a trespasser. The 

ssessor of premises owes no duty to a bare 
icensee or to a trespasser to os, the prem- 
ises safe for use of either. It was further con- 


tended that the whiskey bottles containing 
the harmful substance constituted a “trap” 
in that it was a concealed, hidden condition. 
The court held that the caddy committed 
an affirmative act in taking the bottle and 
that this was the proximate cause of his 
injuries. In short, the caddy’s act was not 
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reasonably foreseeable as a natural and 
probable consequence of leaving the origin- 
al labels on the bottles, hence, there was no 
legal responsibility; where there is no duty 
owing a party, there is no negligence. 


PRODUCTS LIABILITY— 
ADEQUACY OF WARNING 


Moschkau v. Sears, Roebuck and Company, 
282 F. 2d 878 (7 Cir., 1960) 


Plaintiff used a pint can of plastic lamin- 
ate adhesive put out by the defendant. He 
read a warning in 14 inch red letters near 
the top of the can: “Caution, Inflammable 
Mixture. No Not Use Near Fire or Flame.” 
He did not read another warning in 1/16 
inch black letters at the bottom of the can: 
“Use In A Well Ventilated Area. Do Not 
Smoke. Extinguish All Flames Including 
Pilot Lights.” One warm evening, with 
doors and windows open, plaintiff used the 
adhesive near a gas stove with pilot lights 
on it. There was an explosion and fire, seri- 
ously injuring him. An expert testified that 
the fumes could have been ignited by a 
static spark, and suggested two sources of 
such a spark from the evidence. The prod- 
uct had a flash point of 5 degrees below zero. 
Defendant’s expert thought such static spark 
causation unlikely because of the high hu- 
midity; and, apparently, any inference that 
the fumes were ignited by a static spark and 
not the pilot light was unsupportable. Un- 
der Wisconsin’s comparative negligence 
law, the jury found that the defendant was 
80% negligent in giving an inadequate 
warning, and that plaintiff was 20% negli- 
gent in not reading it. Thereafter the court 
granted defendant’s motion for directed ver- 
dict, On appeal, the United States Court of 
Appeals for the Seventh Circuit affirmed 
the action of the lower court holding that 
there was no evidence to support a finding 
of negligence in the adequacy of the warn- 
ing. Leading cases involving cleaning fluids 
with fatally poisonous fumes were distin- 
guished, for in those cases the labels taken 
as a whole might not fairly convey to the 
user the seriousness of the hazard. In the 
instant case, the label forthrightly warned 
twice against the exact result and spelled 
out in the unread portion the means of pre- 
venting it. (Contributed by James P. Al- 
len, Jr., Boston, Massachusetts, Northeast- 
ern Regional Editor). 
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WORKMEN’S COMPENSATION— 
EMPLOYEE'S INJURIES RECEIVED 
WHEN PLAYING SOFTBALL NOT 
COMPENSABLE 


a v. Steel & Alloy Tank Co., 164 
A. 2d 792 (N. J., 1960) 


Employee was injured while playing soft- 
ball in a city-sponsored league on a team 
which purported to represent his employer. 
In a proceeding based on the employee's 
claim for workmen’s compensation for such 
injuries, the Superior Court of New Jersey, 
Appellate Division, held that the injuries 
sustained by the employee could not be 
deemed to have arisen out of and in the 


INSURANCE COUNSEL JOURNAL 


Page 179 


course of his employment. The court based 
its decision on evidence to the effect that 
the employee rather than the employer in- 
itiated, controlled and directed the softball 
activity, the games were played off the em- 
ployer’s premises, after working hours, and 
the employer’s financial contribution to the 
activity was approximately $300 as against 
its payroll of approximately $20,000 per 
week and only a small number of employer’s 
employees participated in the recreational 
activity. The employer’s financial contribu- 
tion was entirely gratuitous and no bene- 
fit of any kind was either sought by the em- 
ployer or derived by it from the recreation- 
al activity. 


Are You a Member of 


claims should be effectively resisted. 


The Defense Research Institute, Inc.? 


This educational, nonprofit organization established in July, 1960 by 
the International Association of Insurance Counsel has as its primary pur- 
poses to increase the knowledge and improve the skills of defense lawyers, 
and to promote improvements in the administration of justice. DRI brings 
together attorneys, trade associations, insurance companies, and other cor- 
porations and organizations with interests in the defense of tort cases. 


DRI’s premises are that, in the public interest: (1) Just tort claims 
should be properly and adequately compensated, and (2) Nonmeritorious 


FOR MORE INFORMATION, write to—— 
A. LEE, JR., 
General Manager, 
P. O. Box 126, University Station 
Syracuse 10, New York 
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Prof. Robert W. Miller—Managing Editor 


Prof. Robert W. Miller, of the Syracuse University College of 
Law, was appointed Managing Editor of the Insurance Counsel 
Journal by the IAIC Executive Committee at its 1961 Mid-Winter 
Meeting at Key Biscayne. In that capacity he will work with Editor 
William E. Knepper and will have particular responsibility for 
preparation of material, makeup of the Journal, and numerous edi- 
torial tasks. 

Prof. Miller is a Hoosier by birth and graduated from Indiana 
University. He holds an LL.M. from the Harvard Law School, prac- 
ticed law in Indiana, and taught in the law schools of South Dakota 
and the University of Wyoming. He was a special! agent of the FBI 
during World War II and thereafter served as trial counsel with the 


defense section for the war crimes trials in Yokohama, Japan. He is managing editor of 
For the Defense, editor of the Casualty New Quarterly, published by the Utica Mutual 
Insurance Company, and is editor of Evidence Rulings, published by the American Col- 


lege of Trial Lawyers. 


The paper, “Tort Trends and Trial Tactics”, presented by Prof. Miller at the Thir- 
ty-Third Annual Convention, appears in 27 Ins. Counsel J. 635-641. He is also the auth- 


or of various articles in law reviews and professional journals. 


WHY DRIP? 


for a strong, active nationwide defense lawyers’ organization. 


Public Service is worthy of your support. 


Cuar_es A. LEE, JR., 
General Manager 


Syracuse 10, New York 


JOIN —— DRI 


DAL 


The widespread use of “gimmicks” by certain plaintiffs’ attorneys, e.g., 
whiplash, excessive ad damnum demands, “unit of time” basis for pain and 
suffering, “Hollywood” blackboard techniques, and a highly organized, well 
financed, effective plaintiffs’ association have emphasized the urgent need 


DRI fills this need. Its program of Research, Liaison, Education and 


Get your DRI emblem for Montreal. Send your check for $25.00 to: 


The Defense Research Institute, Inc. 
P. O. Box 126, University Station 


— 
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Report of Metropolitan Mid-Winter Meeting of 
Members of International Association 
of Insurance Counsel 


Price H. Torpinc, Chairman 
New York, New York 


HE nineteenth annual Mid-Winter Re- 

ception and Luncheon for members of 
the Association and their families and 
friends in the Metropolitan Area was held 
at the Hotel Plaza in New York on January 
28, 1961. 

This is a repetition of the annual get to- 
gether started during World War II when 
transportation was curtailed. 203 members, 
wives and friends attended from 17 states 
and the District of Columbia, including 
California, Oregon, Washington, Texas, 
Tennessee, Alabama, Missouri, Wisconsin, 
Indiana, Michigan, West Virginia, Ohio 
and nearby states. 

The occasion was particularly honored 
by the presence of more than the usual 
number of officers and distinguished guests. 
Every officer of the Association had reser- 
vations to attend. The worse-than-usual 
New York weather caused cancellations by 
Editor Emeritus George Yancey and Mrs. 
Yancey, and Vice President E. A. Cowie and 
Mrs. Cowie. 

The officers and wives introduced were 
President Denman Moody and Mrs. Moody, 
President-Elect Payne Karr and Mrs. Karr, 
Immediate Past President Charles Pledger, 
Jr. and Mrs. Pledger, Vice President J. H. 
Gongwer, Secretary-Treasurer George McD. 
Schlotthauer, and Executive Secretary 
Blanche Dahinden. 

Present Executive Committee members 
and their wives who were introduced were 
G. Cameron Buchanan and Mrs. Buchanan 
and Harley J. McNeal and Mrs. McNeal. 

Past Presidents and their wives intro- 
duced were G. Arthur Blanchet and Mrs. 
Blanchet, Forrest A. Betts and Mrs. Betts, 
John A. Kluwin, and Wayne E. Stichter 
and Mrs. Stichter. 

The guests at the Luncheon were Whit- 
ney North Seymour, President of the Amer- 
ican Bar Association, and Mrs. Seymour, 
and Peter Ward, Deputy Superintendent of 


Insurance and Counsel of the New York 
Insurance Department, and Mrs. Ward. 


Greetings were extended to the Lunch- 
eon group by Denman Moody, Whitney 
North Seymour, and Peter Ward. 


Lewis C. Ryan, Vice President of The 
Defense Research Institute, Inc., spoke on 
behalf of the Institute and introduced its 
new General Manager Charles A. Lee, Jr. 


Those who attended were: 


Mr. & Mrs. John M. Aherne, New York, N. Y. 
Mr. & Mrs. Milton L. Baier, Buffalo, N. Y. 

Mr. Harold Beach, New Hartford, N. Y. 

Mr. & Mrs. James P. Beggans, Jersey City, N. J. 
Mr. & Mrs, Fred Benson, Summit, N. J. 

Mr. & Mrs. Jesse W. Benton, Jr., New York, N. Y. 
Mr. Emile Z. Berman, New York, N. Y. 

Mr. & Mrs. Forrest A. Betts, Los Angeles, Calif. 
Mr. & Mrs. Morgan F. Bisselle, New Hartford, N. Y. 
Mr. & Mrs. G. Arthur Blanchet, New York, N. Y. 
Mr. & Mrs. G. Cameron Buchanan, Detroit, Mich. 
Mr. James S. Carter, Albany, N. Y. 

Mr. & Mrs. Raymond N. Caverly, Summit, N. J. 
Mr. & Mrs. Ross Chamberlin, New York, N. Y. 
Mr. James E. Clark, Birmingham, Ala. 

Mr. John Clyne, Albany, N. Y. 

Mr. & Mrs. H. James Conaway, Jr., Wilmington, Del. 
Mr. Thomas Curtin, Reading, Pa. 

Mr. & Mrs. Reid Curtis, Merrick, N. Y. 

Miss Blanche Dahinden, Milwaukee, Wis. 

Dr. & Mrs. John Staige Davis, Jr., New York, N. Y. 
Mr. James Dempsey, White Plains, N. Y. 

Mr. & Mrs. James B. Doak, Philadelphia, Pa. 

Mr. & Mrs. Paul F. Donohue, Albany, N. Y. 

Mr. & Mrs. Verling C. Enteman, Newark, N. J. 
Mr. Walter G. Evans, New York, N. Y. 

Mr. William W. Evans, Paterson, N. J. 

Mr. William Evans, III, New Hartford, N. Y. 

Mr. Ernest W. Fields, New York, N. Y. 

Mr. & Mrs. Charles F. Fish, Binghamton, N. Y. 
Mr. Meyer Fix, Rochester, N. Y. 

Mr. & Mrs. Thomas Flood, White Plains, N. Y. 
Mr. & Mrs. Holly W. Fluty, New York, N. Y. 

Mr. & Mrs. Thomas A. Ford, Albany, N. Y. 

Mr. & Mrs. Richard W. Galiher, Washington, D. C. 
Mr. & Mrs. Frederick Garfield, New York, N. Y. 
Mr. & Mrs. Benton E. Gates, Columbia City, Ind. 
Mr. J. H. Gongwer, Mansfield, Ohio 

Mr. & Mrs. William V. Gough, Rochester, N. Y. 
Mr. & Mrs. Paul C. Gouldin, Binghamton, N. Y. 
Mr. Alex Gourlay, New York, N. Y. 

Mr. Hilbert Greene, Svracuse, N. Y. 

Mr. Thomas Greaves, Birmingham, Ala. 
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Mr. Edward Grogan, Albany, N. Y. 

Mr. & Mrs. John Hand, Paterson, N. J. 

Mr. Thomas A. Harnett, New York, N. Y. 

Mr. Joseph Head, Philadelphia, Pa. 

Mr. & Mrs. Thomas J. Healy, New York, N. Y. 
Mr. & Mrs. James F. Holleran, Binghamton, N. Y. 
Mr. & Mrs. Leffert Holz, New York, N. Y. 
Mr. & Mrs. Conrad Johnson, New York, N. Y. 
Mr. & Mrs. Earl S. Jones, Albany, N. Y. 

Mr. & Mrs. Payne Karr, Seattle, Wash. 

Mr. & Mrs. Addison Keeler, Binghamton, N. Y. 
Mr. & Mrs. John D. Kelly, Brooklyn, N. Y. 
Mr. & Mrs. William Kiley, Oneida, N. Y. 

Mr. Andy Kiley, Oneida, N. Y. 

Mr. & Mrs. John J. Killea, New York, N. Y. 

Mr. John A. Kluwin, Milwaukee, Wis. 

Mr. Donald W. Kramer, Binghamton, N. Y. 
Mr. & Mrs. Merritt Lane, Jr., Newark, N. J. 
Mr. James J. Langan, Jersey City, N. J. 

Mr. John E. Leach, New York, N. Y. 

Mr. Charles A. Lee, Jr., Syracuse, N. Y. 

Mr. David F. Lee, Jr., Norwich, N. Y. 

Mr. Rowland H. Long, Springfield, Mass. 

Mr. & Mrs. Clarence I. Lord, Trenton, N. J. 
Mr. & Mrs. R. Newell Lusby, New York, N. Y. 
Mr. & Mrs. John B. Martin, Philadelphia, Pa. 


Mr. & Mrs. William F. Martin, New York, N. Y. 


Miss Sandra Martin, New York, N. Y. 

Mr. & Mrs. Robert T. Mautz, Portland, Ore. 
Mr. Donald M. Mawhinney, Syracuse, N. Y. 
Mr. Al Mayer, Summit, N. J. 

Mr. Neal P. McCurn, Syracuse, N. Y. 

Mr. W. Percy McDonald, Memphis, Tenn. 
Mr. & Mrs. Hugh J. McMenamin, Scranton, Pa. 
Mr. & Mrs. Harley J. McNeal, Cleveland, Ohio 
Mr. & Mrs. Denman Moody, Houston, Tex. 
Miss Rhetta Moody, Houston, Tex. 

Mr. & Mrs. Alfred J. Morgan, New York, N. Y. 
Mr. Stanley Morris, Jr., Charleston, W. Va. 
Mr. William H. Morris, Rochester, N. Y. 

Mrs. Louise Morrison, Yonkers, N. Y. 

Mr. & Mrs. Arthur Muller, Jr., New York, N. Y. 
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Mr. & Mrs. John A. Murray, Albany, N. Y. 

Mr. & Mrs. Clyde O’Brien, Brooklyn, N. Y. 

Mr. & Mrs. Joseph F. O’Brien, Brooklyn, N. Y. 

Mr. & Mrs. Dennis L. O’Connor, White Plains, N. Y. 

Mr. & Mrs. Alexander Orr, Jr., New York, N. Y. 

Mr. Edward Pacelli, New York, N. Y. 

Mr. & Mrs. Charles E. Pledger, Jr., Washington, D. C. 

Mr. Frank Raichie, Buffalo, N. Y. 

Mr. & Mrs. Richard S. Ringwood, Binghamton, N. Y. 

Mr. & Mrs. Lewis C. Ryan, Syracuse, N. Y. 

Mr. George McD. Schlotthauer, Madison, Wis. 

Mr. & Mrs. Raymond J. Scully, New York, N. Y. 

Mr. & Mrs. Jerome H. Searl, Syracuse, N. Y. 

Mr. & Mrs. John Setright, Syracuse, N. Y. 

Mr. & Mrs. Whitney North Seymour, New York, 

Mr. & Mrs. Robert Shaw. Newark, N. J. 

Mr. & Mrs. Jay Shereff, Newark, N. J. 

Mr. William Shumate, New York, N. Y. 

Mr. & Mrs. William P. Sichol, White Plains, N. Y. 

Mr. & Mrs. Robert T. Skipworth, Rochester, N. Y. 

Mr. & Mrs. Conrad E. Stearns, Binghamton, N. Y. 

Mr. & Mrs. Wayne E. Stichter, Toledo, Ohio 

Mr. & Mrs. John Stichter, Toledo, Ohio 

Mr. Douglas Stripp, Kansas City, Mo. 

Mr. & Mrs. Thomas Sullivan, Rochester, N. Y. 

Mr. Michael Telesca, Rochester, N. Y. 

Mr. & Mrs. Carlton Thompson, Binghamton, N. Y. 

Mr. & Mrs. Price H. Topping, New York, N. Y. 

Mr. & Mrs. Warren C. Tucker, New Hartford, N. Y. 

Mr. Mark N. Turner, Buffalo, N. Y. 

Mr. John Walsh, New York, N. Y. 

Mr. & Mrs. Peter Ward, New York, N. Y. 

Mrs. Madeline Ossman Warner, New York, N. Y. 

Mr. Jay Wason, New York, N. Y. 

Mr. & Mrs. Thomas Watters, New York, N. Y. 

Mr. Luther Ira Webster, Rochester, N. Y. 

Mr. & Mrs. Victor D. Werner, New York, N. Y. 

Mr. & Mrs. Donald S$. Wilson, White Plains, N. Y. 

Mr. & Mrs. Joseph J. Woods, White Plains, N. Y. 

Mr. & Mrs. Saul J. Zucker, Newark, N. J. 

Mr. Melvin H. Zurett, Rochester, N. Y. 


Extra Copies Of The 


GENERAL INDEX 1928-1959 


May Be Purchased For $5.00 Each 
From 
Miss Blanche Dahinden, 
Executive Secretary, 
510 E. Wisconsin Avenue 
Milwaukee 2, Wisconsin 
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Defense Research Institute—Annual Meeting 


EWIS C. RYAN, Syracuse, New York, 

was named president of The Defense 
Research Institute, Inc. at the first annual 
meeting of that organization held in Feb- 
ruary. He succeeds Stanley C. Morris, 
Charleston, West Virginia, who is now 
Chairman of the Board of Directors. 

Kraft W. Eidman, Houston, Texas, was 
elected Vice-President of DRI, and George 
McD. Schlotthauer, Madison, Wisconsin, 
was re-elected Secretary-Treasurer. The 
members selected as Directors of DRI are 
Forrest A. Betts, Los Angeles, Payne Karr, 
Seattle, William E. Knepper, Columbus, 
Ohio, Denman Moody, Houston, Texas, 
Charles E. Pledger, Jr., Washington, D. C., 
and Wayne E. Stichter, Toledo, Ohio. 

Mr. Ryan served as president of the New 
York State Bar Association in 1945, was 
president of the American College of Trial 
Lawyers in 1957-58, was a member of the 
Board of Governors of the American Bar 
Association in 1960, and has filled numer- 
ous other positions in civic and bar-spon- 
sored organizations. He is a trustee of Syra- 
cuse University and is Chairman of the 
Board of Directors of the Syracuse Univer- 
sity Research Corporation. 

In his annual report, Charles A. Lee, Jr., 
General Manager of DRI, told the directors 
that there has been an excellent response 
from lawyers, law firms, adjusters, and in- 
surance companies since membership solici- 
tation was commenced on November 28, 
1960. He stated that among the organiza- 
tions that have endorsed DRI are the Inter- 
national Association of Insurance Counsel, 
the Federation of Insurance Counsel, the 
National Association of Independent Insur- 
ance Adjusters, the Association of Casualty 
and Surety Companies, the American Mu- 
tual Insurance Alliance and the National 
Association of Independent Insurers. 

Alvin R. Christovich, Jr., New Orleans, 
was named General Membership Chairman 
for DRI and members of IAIC in every 
state and federal circuit were selected to 


cooperate with him in a campaign to enroll 
all members of IAIC in DRI prior to the 
Thirty-Fourth Annual Convention of IAIC 
at Montreal. 

General Manager Lee further reported 
that numerous outstanding law firms have 
become sponsors of DRI in addition to en- 
rolling their individual members in the 
Institute. Any one desirous of aiding the 
work of DRI may become a sponsor by mak- 
ing the following contribution: 


Individual attorney... $ 25.00 
Law firm of three 

or fewer partners... 
Law firm of four 

through nine 
Law firm of ten 

or more partners - 


Sponsorship contributions are paid only 
once. They are in addition to the annual 
dues of members which are $25.00 per year 
for individuals, or $100.00 per year for in- 
surance companies and other corporations 
and organizations. 

The DRI directors authorized prepara- 
tion and publication of a series of mono- 
graphs for the particular use of defense 
trial lawyers. The first of these, The Re- 
volt Against “Whiplash”, was scheduled for 
April, 1961. It will be distributed free of 
charge to all DRI members. 

It was determined that the mailing of 
the newsletter, FOR THE DEFENSE, 
should be limited to DRI members and sub- 
scribers. Notice of the effective date of this 
action will be given in the newsletter. 

Further information about membership 
in DRI, and with respect to its activities, 
may be obtained from: 


Charles A. Lee, Jr. 

General Manager 

P. O. Box 126, University Station 
Syracuse 10, New York 


a 
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Newly Elected Members of the International 
Association of Insurance Counsel 


ADMITTED SINCE JANUARY 1, 1961 


H. BLAckwe_t—Florence, South Carolina 
Wright, Scott, Blackwell & Powers 
234 West Cheves Street 


ARTHUR J. BLAKE—Jersey City 6, New Jersey 
Lamb, Langan & Blake 
1 Exchange Place 


‘Tnomas D. BurRNs—Boston 10, Massachusetts 
Burns and Levinson 
77 Franklin Street 


‘Tuomas E. Byrne, Jr.—Philadelphia 7, Pennsylvania 
Krusen, Evans & Shaw 
21 South 12th Street 


Joun T. Cooprr—New Orleans 12, Louisiana 
Adams & Reese 
847 National Bank of Commerce Building 


DONNELL P. Davis—Jacksonville 3, Florida 
Vice-President & Claims Manager 
Carolina Casualty Insurance Co. 

P. O. Box 2575 


Joun R. Dixon—St. Louis 2, Missouri 
Evans & Dixon 
111 North Fourth Street 


WILtiaAM W. Evans—St. Louis 2, Missouri 
Evans & Dixon 
111 North Fourth Street 


WituiaM A. Foster—West Palm Beach, Florida 
Jones, Adams, Paine & Foster 
301 Pan-A Building 


Joun L. Granam—DeLand, Florida 
Hull, Landis, Graham & French 
110 West Indiana Avenue 


Leon H. HANDLEY—Orlando, Florida 
Gurney, McDonald & Handley 
203 North Main Street 


RicHarp A, Harvey—Detroit 26, Michigan 
Alexander, Buchanan & Conklin 
2217 First National Building 


Apert W. Hecwoop—Baltimore 3, Maryland 
Vice-President, Claim Div. 
Maryland Casualty Company 
701 West 40th Street 


Joun F. JENswo_p—Madison 1, Wisconsin 
Schlotthauer & Jenswold 
P. O. Box 750 
Madison 1, Wisconsin 


Witsur W. Jonrs—Columbus 15, Ohio 
Dresbach, Crabbe, Newlon, Collopy & Bilger 
8 East Broad Street 


Ambrose H. LinpHorst—Cincinnati 2, Ohio 
Lindhorst & Dreidame 
American Building 


Grorce I. Metset—Cleveland 14, Ohio 
Squire, Sanders & Dempsey 
1857 Union Commerce Building 


Joun J. O'DONNELL—Morristown, New Jersey 
Egan, O'Donnell & Hanley 
10 Park Place 


RANDALL D. PALMER—Pittsburg, Kansas 
Keller, Wilbert & Palmer 
204 National Bank Building 


OweN RALL—Chicago 3, Illinois 
Peterson, Lowry, Rall, Barber & Ross 
135 South LaSalle Street 


WittiAmM A. RUNDLE, JR.—Kansas City 6, Missouri 
Morrison, Hecker, Buck & Cozad 
1701 Bryant Building 


Ropert L. SHerpHerp—Tulsa 3, Oklahoma 
Rucker, Tabor, Best, Sharp & Shepherd 
6th at Frisco 


Jerry O. StePpHeNs—Youngstown 3, Ohio 
Stephens, Stephens & Wilkes 
1102 Mahoning Bank Building 


Wittiam E. Stewart, JR.—Washington 6, D. C. 
Galiher & Stewart 
1215 19th Street, N. W. 


Ratru M. Stockton, Jr.—Winston-Salem, North 
Carolina 
Hudson, Ferrell, Carter, Petree & Stockton 
610 Reynolds Building 


Joun J. TARPEY—New York 5, New York 
Mendes & Mount 
27 William Street 


ELpon S. Wricht—Youngstown 3, Ohio 
Harrington, Huxley & Smith 
1200 Mahoning Bank Building 
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Thirty-Fourth Annual Convention 
Convention Committees 


GENERAL ENTERTAINMENT COMMITTEE 
Chairman: Richard W. Galiher, Washington, D.C. 


Vice-Chairmen: Adrian T. Hewitt, Ottawa, Canada 
Roger Lacoste, Montreal, Canada 
Thomas N. Phelan, Toronto, Canada 


. J. Carey, Detroit, Michigan 
ak deGrandpre, Montreal, Canada 
Mrs. Kraft W. Eidman, Houston, Texas 
Mrs. James D. Fellers, Oklahoma City, Oklahoma 
Mrs. J. A. Gooch, Fort Worth, Texas 
Mrs. R. Newell Lusby, New York, New York 
George L. Mitchell, London, Canada 
W. Percy McDonald, Jr., Memphis, Tennessee 
Mrs. Charles E. Pledger, Jr., Washington, D.C. 
Mrs. George McD. Schlotthauer, Madison, Wis- 
consin 
Charles §. Ward, Washington, D.C. 


OPEN FORUM AND PANEL DISCUSSION 
COMMITTEE 


Chairman: Jack Hebdon, San Antonio, Texas 


Vice-Chairman: John M. Goodwin, St. Louis, Mis- 
souri 


Harold A. Bateman, Dallas, Texas 

Frank X. Cull, Cleveland, Ohio 

James Dempsey, White Plains, New York 
Lawrason Driscoll, San Francisco, California 
Egbert L. Haywood, Durham, North Carolina 
Hayes Kennedy, Chicago, Illinois 

Roger Lacoste, Q.C., Montreal, Canada 
Paul J. McGough, Minneapolis, Minnesota 
Roderick G. Phelan, Q.C., Toronto, Canada 
Samuel P. Sears, Boston, Massachusetts 


CONVENTION PUBLICITY COMMITTEE 
Chairman: Gordon H. Snow, Los Angeles, California 


James Baylor, Chicago, Illinois 
ag S. Hamilton, Jr., Chicago, Illinois 
N. Morgan Woods, New York, New York 


Ex-Officio: William E. Knepper, Columbus, Ohio 


MEN’S COMMITTEE ON RECEPTION FOR 
NEW MEMBERS 


Chairman: G. Arthur Blanchet, New York, New 
York 


Vice-Chairman: Forrest A. Betts, Los Angeles Cali- 
fornia 


F. B. Baylor, Lincoln, Nebraska 
A. R. Christovich, New Orleans, Louisiana 
J. Roy Dickie, Winter Park, Florida 


Lester P. Dodd, Detroit, Michigan 

Pat H. Eager, Jr., Jackson, Mississippi 

J. A. Gooch, Fort Worth, Texas 

Gerald P. Hayes, Milwaukee, Wisconsin 
John A. Kluwin, Milwaukee, Wisconsin 
L. Duncan Lloyd, Chicago, Illinois 
Walter R. Mayne, St. Louis, Missouri 
Stanley C. Morris, Charleston, West Virgina 
Paul J. McGough, Minneapolis, Minnesota 
Joseph A. Spray, Los Angeles, California 
Wayne E. Stichter, Toledo, Ohio 

Lowell White, Denver, Colorado 

George W. Yancey, Birmingham, Alabama 


LADIES’ COMMITTEE ON RECEPTION FOR 


WIVES OF NEW MEMBERS 


Chairman: Mrs. Richard B. Montgomery, New Or- 


leans, Louisiana 


Vice-Chairman: Mrs. Tom Sealy, Midland, Texas 


Mrs. Milton A. Albert, Baltimore, Maryland 
Mrs. G. Arthur Blanchet, New York, New York 
Mrs. E. D. Bronson, San Francisco, California 
Mrs. J. A. Gooch, Fort Worth, Texas 

Mrs. Charles P. Gould, Los Angeles, California 
Mrs. Walter Humkey, Miami, Florida 

Mrs. Roger Lacoste, Montreal, Canada 


‘Mrs. R. Newell Lusby, New York, New York 


Mrs. Franklin J. Marryott, Boston, Massachu- 
setts 

Mrs. Stanley C. Morris, Charleston, West Vir- 
ginia 

Mrs. Dan E. McGugin, Nashville, Tennessee 

Mrs. Roderick G. Phelan, Toronto, Canada 

Mrs. Thomas M. Phillips, Houston, Texas 

Mrs. Charles E. Pledger, Jr., Washington, D. C. 

Mrs. Wallace E. Sedgwick, San Franisco, Cali- 
fornia 

Mrs. Price H. Topping, New York, New York 

Mrs. George I. Whitehead, Jr., New York, New 
York 

Mrs. George W. Yancey, Birmingham, Alabama 


MEN'S GOLF COMMITTEE 


Chairman: Dan E. McGugin, Nashville, Tennessee 
Vice-Chairman: Alex W. Smith, Jr., Atlanta, Georgia 


Stanley M. Burns, Dover, New Hampshire 
E. A. Cowie, Hartford, Connecticut 

D. J. Fairgrave, Des Moines, Iowa 

Ernest W. Fields, New York, New York 
Robert G. Fraser, Omaha, Nebraska 

W. W. Gibson, Amarillo, Texas 

Newton Gresham, Houston, Texas 

John H. Hall, Dallas, Texas 

Earl L. Hamilton, Columbus, Ohio 
Nonald J. Lewis, Milwaukee, Wisconsin 
Elmer B. McCahan, Jr., Baltimore, Maryland 
Roderick G. Phelan, Q.C., Toronto, Canada 
Peter Reed, Cleveland, Ohio 

Lawrence V. Robertson, Tucson, Arizona 
Harvey E. White, Norfolk, Virginia 
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LADIES’ GOLF COMMITTEE 


Chairman: Mrs. Dan E. McGugin, Nashville, Ten- 
nessee 


Vice-Chairman: Mrs. Peter Reed, Cleveland, Ohio 


Mrs. Wilson Anderson, Charleston, West Vir- 
ginia 

Mrs. James A. Dixon, Miami, Florida 

Mrs. Lester P. Dodd, Detroit, Michigan 

Mrs. Verling C. Enteman, Newark, New Jersey 
Mrs. John C. Graham, Hartford, Connecticut 


MEN’S TENNIS COMMITTEE 


Chairman: Robert D. Norman, Birmingham, Ala- 
bama 


Vice-Chairman: Edgar A. Neely, Jr., Atlanta, Georgia 


Robert C. Alexander, Dayton, Ohio 

Hamlet J. Barry, Jr., Denver, Colorado 

William T. Campbell, Philadelphia, Pennsyl- 
vania 

Jean deGrandpre, Montreal, Canada 

Erskine W. Wells, Jackson, Mississippi 


MEN’S BRIDGE AND CANASTA COMMITTEE 


Chairman: Milton A. Albert, Baltimore, Maryland 


Vice-Chairman: Charles P. Gould, Los Angeles, Cali- 
fornia 


Newton E. Anderson, Los Angeles, California 
Thomas G. Andrew, Baltimore, Maryland 
Raymond N. Caverly, Summit, New Jersey 
Dudley Cook, Atlanta, Georgia 

Charles W. Donaldson, Q.C., Windsor, Canada 
James D. Fellers, Oklahoma City, Oklahoma 
H. Frank Foster, III, New Orleans, Louisiana 
Kenneth B. Hawkins, Chicago, Illinois 
Robert F. Hesser, Cleveland, Ohio 

Edgar W. Jones, Canton, Ohio 

Ambrose B. Kelly, Providence, Rhode Island 
L. Duncan Lloyd, Chicago, Illinois 

Raymond T. Miles, Buffalo, New York 
Alexis J. Rogoski, Muskegon, Michigan 

John H. Royster, Peoria, Illinois 
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Provisional Program 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
34th ANNUAL CONVENTION-—JULY 3, 4, 5 and 6, 1961 


THE QUEEN ELIZABETH 
MONTREAL, CANADA 


Saturday, July 1 
10:00 A.M. 
and Meeting of Board of Directors of The Defense Research In- 
2:00 P.M. stitute, Inc-—Chaudiere Room—Convention Floor. 


Sunday, July 2 


2:00 P.M. Meeting of Defense Research Committee (New 1961-62 Com- 
mittee)—Gallery 4—Convention Floor. 


Monday, July 3 


9:30 A.M. Meeting of Executive Committee—Chaudiere Room—Conven- 
tion Floor. 


2:00 P.M. Registration of Members and Guests—Registration Desk in 
Foyer—Convention Floor. 


2:00 P.M. Meeting of Journal Committee (New 1961-62 Committee) — 
Richelieu Room—Convention Floor, 


4:00 P.M. Meetings of Standing and Special Committees appointed by 
President-Elect Payne Karr. Location of meetings will be 
posted on Association’s bulletin board. 


5:30 P.M. Get Acquainted “Coketail” Party for Junior Group—Saint 
Laurent Room—Convention Floor. 


Tuesday, July 4 


8:00 A.M. Continued registration of Members and Guests—Registration 
. Desk in Foyer—Convention Floor. 


9:00 AM. GENERAL SESSION—Duluth and MacKenzie Rooms—Con- 
vention Floor. 


1. Invocation. 

2. Roll Call and Reading of Minutes. 

3. Address of Welcome—Speaker to be announced later. 
4. Response—Tom Sealy, Midland, Texas. 


‘ 
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MONTREAL, CANADA 


5. Introduction of New Members—G. Arthur Blanchet, New 
York, New York, Chairman of Reception Committee for 
New Members. 

6. Report of Memorial Committee—F. B. Baylor, Lincoln, 
Nebraska, Chairman. 

7. Report of Secretary-Treasurer—George McD. Schlott- 
hauer, Madison, Wisconsin. 

8. a of Editor of the Journal—William E. Knepper, 
Columbus, Ohio. 

9. Address—Dr. George Cline Smith, Vice President, F. W. 
Dodge Corporation, New York, New York. 

10. Announcements: 

(a) Open Forum and Panel Discussion Committee—Jack 
Hebdon, San Antonio, Texas, Chairman. 

(b) General Entertainment Committee—Richard W. Gali- 
her, Washington, D. C., Chairman. 

(c) Ladies’ Bridge and Canasta Committee—Mrs. Elmer 
B. McCahan, Jr., Baltimore, Maryland, Chairman. 

(d) Ladies’ Golf Committee—Mrs. Dan E. McGugin, 
Nashville, Tennessee, Chairman. 

(e) Ladies’ Reception Committee for Wives of New 
Members—Mrs. Richard B. Montgomery, New Or- 
leans, Louisiana, Chairman. 

(f) Men’s Bridge and Canasta Committee—Milton A. 

. Albert, Baltimore, Maryland, Chairman. 
(g) Men’s Golf Committee—Dan E. McGugin, Nashville, 

Tennessee, Chairman. 


(h) Junior Entertainment Committee—Mrs. Alvin R. 
Christovich, Jr., New Orleans, Louisiana, Chairman. 


11. Appointment of Nominating Committee. 
; 12. Announcement by Chairman of Nominating Committee. 


12:30 P.M. Ladies’ Reception for Wives of New Members—Galleries 2 and 
3—Convention Floor. 


1:00 P.M. Ladies’ Luncheon—Gallery 1—Convention Floor. 


2:00 P.M. OPEN FORUM-—Jolliet Room—Convention Floor. 
Presiding: Jack Hebdon, San Antonio, Texas, Chair- 
man, and John M. Goodwin, St. Louis, Missouri, Vice 
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Chairman, Open Forum and Panel Discussion Com- 
mittee. 


“American and Canadian Trial Systems Compared” 
—Thomas N. Phelan, Q. C., Toronto, Canada. 


“A Federal Judge Looks at Liability Insurance’’— 
The Honorable John R. Brown, U. S. Court of Ap- 
peals, Fifth Circuit, Houston, Texas. 


“A Trial Lawyer Views Current Trends in the Prod- 
ucts Liability Field”—Wallace E. Sedgwick, San Fran- 
cisco, California. 


2:30 P.M. Ladies’ Bridge and Canasta Tournament—Bersimis, Peribonca 
and Richelieu Rooms—Convention Floor. 


5:30 P.M. “Coketail” Party for Junior Group—Saint Laurent Room— 
Convention Floor. 


6:00 P.M. President’s Reception—Galleries 2, 3 and 4—Convention Floor. 


8:00 P.M. Dinner—Grand Ballroom and Marquette Room—Convention 
Floor. 


9:30 P.M. International Cabaret—Grand Ballroom and Marquette Room 
—Convention Floor. 


Wednesday, July 5 


9:00 A.M. OPEN FORUM-—Jolliet Room—Conveniton Floor. 


Presiding: Jack Hebdon, San Antonio, Texas, Chair- 
man, and John M. Goodwin, St. Louis, Missouri, Vice 
Chairman, Open Forum and Panel Discussion Com- 
mittee. 


“Settling Personal Injury Cases’—a demonstration 
and panel discussion. The Demonstrators: Modera- 
tor, Robert J. Nordstrom, Associate Dean, College of 
Law, Ohio State University; Counsel for plaintiff— 
John C. Elam, Columbus, Ohio; Counsel for defend- 
ant, Jack R. Alton, Columbus, Ohio. 


9:00 A.M. Ladies’ Golf Tournament. 
1:30 P.M. Men’s Golf Tournament. 


A 
4 
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INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
34th ANNUAL CONVENTION-—JULY 53, 4, 5 and 6, 1961 


THE QUEEN ELIZABETH 
MONTREAL, CANADA 


1:30 P.M. Men’s Tennis Tournament. 


2:00 P.M. Men’s Bridge and Canasta Tournament—Peribonca and Riche- 
lieu Rooms—Convention Floor. 


2:00 P.M. ‘Trip to Seagram’s Plant. 


5:30 P.M. “Coketail” Party for Junior Group—Saint Laurent Room— 
Convention Floor. 


6:00 P.M. Humble Humbugs’ Party—Galleries 2, 3 and 4—Convention 
Floor. 


8:00 P.M. Annual Banquet—Grand Ballroom and Marquette Room— 
Convention Floor—to be followed by entertainment and danc- 


ing. 


Thursday, July 6 


9:00 A.M. GENERAL SESSION—Duluth and MacKenzie Rooms—Con- 
vention Floor. 


1. Invocation. 


2. Report of the Winners of the Ladies’ and Men’s Golf, 
Bridge and Canasta Prizes—Richard W. Galiher, Wash- 
ington, D. C., Chairman, General Entertainment Com- 
mittee. 

Report of President of The Defense Research Institute, 
Inc.—Lewis C. Ryan, Syracuse, New York. 


Report of President—Denman Moody, Houston, Texas. 
Unfinished Business. 


New Business. 


Address—Donald McInnes, Esq., Q. C., President, Canadi- 
an Bar Association, Halifax, Nova Scotia, Canada. 


8. Report of Nominating Committee. 
9. Election of Officers and Members of Executive Commitee. 


10. Induction and Presentation of Gavel to President Payne 
Karr by retiring President Denman Moody. 


11. Adjournment by President Payne Karr. 


2:00 P.M. Meeting of New Executive Committee—Chaudiere Room— 
Convention Floor. 


] 
| 
| 
= 
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LAW REVIEWS 


Rosert J. NoRDSTROM* 
Columbus, Ohio 


INSURANCE AND THE TRIAL OF 
PERSONAL INJURY CASES 


All defense counsel are aware of the at- 
tempts of attorneys for plaintiffs to inject 
into the trial of personal injury cases the 
fact that defendant is insured. This they 
do primarily on voir dire, but sometimes 
they have been known to use an artifice or 
two during the trial to bring the existence 
of insurance to the attention of the jury. 
Of course, they do not want policy limits 
shown when the amounts are low; nor 
would they like to have defense counsel be 
able to tell the jury that there is no insur- 
ance in those few cases of uninsured defen- 
dants. 

Some writers have recently suggested that 
this effort at concealment is “futile” and 
that an insurance company’s interest in the 
trial should freely be admitted to judge and 
jury alike. Professor Eugene J. McDonald 
(Georgetown University Law Center) takes 
such writers to task and contends that jury 
impartiability can be best obtained by ex- 
cluding from the trial all reference to the 
subject of insurance. He contends forceful- 
ly that it has no place on the voir dire (and 
he gives two principal reasons for this con- 
tention) and he urges the giving of a cau- 
tionary instruction that speculation as to 
insurance “would be unfair to both parties 
concerned. . . .”. McDonald, Insurance 
against Liability: An Anomaly in Negli- 
gence Cases, 65 Dickinson Law Review 19- 
33. 

Dickinson School of Law 
Carlisle, Pensylvania 
$2.00 per issue 


HEARSAY EVIDENCE 


The Winter, 1961, issue of the lowa Law 
Review is devoted to a study of hearsay evi- 


*Associate Dean and Professor of Law, College 
of Law, Ohio State University. 


dence. Beginning with a consideration of 
What is Hearsay? (by Carl C. Wheaton), 
the remaining articles consider these topics: 
Spontaneous Statements and State of Mind 
(M. C. Slough), Official Written Statements 
(William E. Wallace), Business Entries and 
the Like (Charles V. Laughlin) ; Admissions 
in the Uniform Rules (James L. Hetland, 
Jr.), and Probative Force of Hearsay (Jack 
B. Weinstein). 


The article of most value to personal in- 
jury lawyers is undoubtedly the one dealing 
with spontaneous statements—although all 
six are worthy of close reading. Slough’s 
article discusses five exceptions to the hear- 
say rule which he says “were formerly ex- 
plained almost exclusively in terms of res 
gestae”: (1) declarations relating to physi- 
cal condition, (2) declaration of spontan- 
eous state, (3) spontaneous exclamations, 
(4) declarations of present sense impressions, 
and (5) declarations by unavailable decla- 
rants. Several personal injury cases are cited 
and discussed by this author. No general 
conclusion to this article can be stated since 
Mr. Slough treats each subdivision sepa- 
rately. 

The student notes continue the hearsay 
theme by dealing with affidavits, deposi- 
tions, and prior testimony; dying declara- 
tions; confessions; judgments as evidence; 
pedigree; reputation; voters’ statements; re- 
citals in ancient documents; commercial 
lists; and learned treatises. With 261 pages 
dealing with hearsay evidence, this issue 
should be read by all trial lawyers. It will 
make an excellent reference tool for the 
next trial. 


Iowa Law Review 
College of Law 

State University of Iowa 
Iowa City, Iowa 


$2.00 per issue 


es 
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FEDERAL REMOVAL JURISDICTION 


Professor James W. Moore has adapted 
a portion of an addition to be published in 
his work on Federal Practice and printed 
it (with the co-authorship of Professor Wil- 
liam VanDercreek) in a recent issue of the 
Southwestern Law Journal. This article 
involves a close look at §144 (a) of the Judi- 
cial Code of 1948 which provides: 


“Except as otherwise expressly provid- 
ed by Act of Congress, any civil action 
brought in a State Court of which the dis- 
trict courts of the United States have 
original jurisdiction, may be removed by 
the defendant, or defendants, to the dis- 
trict court of the United States for the 
district and division embracing the place 
in which such action is pendng. . . .” 


The primary emphasis of this article is 
to examine the meaning of the words “civil 
action” included in this section. What is 
a civil action? How is it to be distinguished 
from a criminal proceeding? What of suits 
seeking equitable relief? These and other 
problems, such as the nature of statutory 
proceedings to review administrative deter- 
minations, are considered by the authors. 

The second half of the article then char- 
acterizes a civil action in relation to the 
phrase of the Code requiring that the civil 
action be “brought in a State Court”. Dis- 
cussed here are administrative proceedings, 
condemnation proceedings, and workmen’s 
compensation proceedings. 

This is a scholarly article containing 162 
footnotes which should be of value to the 
busy trial lawyer. Moore and VanDercreek, 
Federal Removal Jurisdiction—Civil Action 
Brought in a State Court, 14 Southwestern 
Law Journal 297-327. 

Southern Methodist University 
Law School 

Dallas, Texas 

$1.75 per issue 


NONRESIDENT MOTORIST 
STATUTES 


In 1927 the United States Supreme Court 
upheld the Massachusetts nonresident mo- 
torist statute and talked about the necessity 
of finding implied consent to be served with 
process in the particular jurisdiction. In 
1945 the Supreme Court rid itself of the con- 
stitutional need for finding consent as a 
basis of judicial jurisdiction (International 
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Shoe v. Washington). In its place was sub- 
stituted a test of “reasonableness” and “min- 
imum contracts”. This change forms the 
basis of this article surveying nonresident 
motorist statutes. The author (Gerald R. 
Gibbons) discusses: 


1. Service of process problems. 
2. Actions by nonresident plaintiffs. 
3. Requirement that defendant be a non- 
resident. 
4. Vicarious liability. 
5. Jurisdiction over personal representa- 
tive of the deceased tort-feasor. 
6. Meaning of “motor vehicle”. 
7. Place where accident must occur. 
8. Accidents arising out of the operation 
of the vehicle. 
9. Types of suits permitted. 
10. Statute of limitations problems. 


This is a scholarly written and well doc- 
umented article. Gibbons, A ‘Survey of the 
Modern Nonresident Motorist Statutes, 13 
University of Florida Law Review 257-310. 

University of Florida 
College of Law 
Gainesville, Florida 
$1.25 per issue 


RADIATION INJURIES 


“(1)t is inevitable that nuclear power will 
become an increasingly significant factor 
in our industrial development. With this 
expanded use, however, will come more ac- 
cidents and an increase in exposure injur- 
ies. Now is the time to face the problem 
of how to handle the radiation injury cases 
which will arise.” With this challenging 
thought, Professor Samuel D. Estep (Univer- 
sity of Michigan) begins his article on radi- 
ation injuries. This article, and others in 
this new and growing field, should be stud- 
ied carefully by all lawyers. Atomic power 
is creating benefits never before believed 
possible; it is, however, leaving legal prob- 
lems which cannot be intelligently solved 
by “horse and buggy” law. 

The three principal subdivisions of this 
article are: 


1. Compensable Damages: Some radia- 
tion injuries are compensable under 
present compensation and tort law. 
However, new legal principles must be 
sought for radiation injuries causing 
(a) increased susceptibility to disease, 
(b) shortened life span or premature 
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aging, (c) sterility, (d) genetic damage, 
and (e) leukemia. Consider only the 
genetic damage. Exposure may cause 
no injury to the person irradiated; 
however deformity in an offspring 
(several generations later) may be the 
real tragedy. 

. Proof of Causation for Latent, Non- 
Specific Injuries. This is a much great- 
er problem than is 1, above, because 
“radiation only increases the incidence 
of such (biologically latent) injuries in 
an exposed group”. It thus is only one 
of the many causes, and under normal 
methods of proof it is theoretically im- 
possible (says Professor Estep) to reach 
the “correct” result. This section pre- 
sents excellent statistical material for 
leukemia cases. 

3. Litigation Difficulties for Individual 
Cases. Litigation difficulties center 
primarily on lack of scientific proof 
(indeed, is not this the major legal 
problem in handling radiation injur- 
ies?) of the amount of radiation ex- 
posure. Also difficult to determine is 
the effect on the body of a given 
amount of radiation. Other difficulties 
are discussed and suggestions for 
changes are made. 


ho 


The article contains an idea for begin- 
ning a solution to these new problems. It 
is the “contingent injury fund” and is dis- 
cussed in detail in relation to leukemia. 
“The concept (of this fund) should help 
the law not to lag but rather to play its 
proper role of making it possible for socie- 
ty to assimilate intelligently and with jus- 
tice the technological advances brought on 
by the splitting of the atom.” Estep, Radia- 
tion Injuries and Statistics, 59 Michigan 
Law Review 259-304. 

Michigan Law Review 
Hutchins Hall 
University of Michigan 
Ann Arbor, Michigan 
$2.00 per issue 


THE AUTOMOBILE IN COURT 


A recent article written by the Editor of 
the Insurance Counsel Journal examines 
the causes of delay in our courts. Its prin- 
cipal thrust is a consideration of the com- 
pensation plans now under study—and be- 
ing seriously proposed by many people— 
which would substitute fixed compensation 
for given injuries caused by the automobile. 
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After pointing out that only slightly over 
| out of every 11 accidental deaths in the 
United States were caused by automobiles 
during 1959, Mr. Knepper urges three prin- 
cipal ideas against these proposals: “There 
is no assurance that a commission compen- 
sation concept will relieve court congestion 
and... . there is reason to believe that 
the cost of operating such a plan would be 
enormous. Furthermore, the thesis of lia- 
bility without fault is antagonistic to our 
long standing conviction that a man’s free- 
dom of action is subject only to his obliga- 
tion not to infringe any duty of care which 
he owes to others.” 


Trial lawyers should take a careful look 
at this well written article. Knepper, The 
Automobile in Court, 17 Washington and 
Lee Law Review 213-228, reprinted in 28 
Ins. Counsel J. 109-117. 


School of Law 

Washington and Lee University 
Lexington, Virginia 

$1.75 per issue 


THIRD PARTY COVERAGE 
AND INSURANCE 


This article in the Columbia Law Review 
for December, 1960, presents an excellent 
discussion of the circumstances under which 
a third-party claimant is compensated for 
loss under a policy that does not identify 
him as a person insured. Primary empha- 
sis is placed on three such claimants: the 
claim of a buyer of real estate on the bene- 
fits of the seller’s insurance on realty for 
loss to the realty while the contract is ex- 
ecutory; the claim that a mortgagor has on 
the proceeds of the mortgagee’s insurance; 
and the bodily injury coverage of an auto- 
mobile liability policy as extended to one 
using the car with the named insured’s per- 
mission. 

The author (William F. Young, Jr., Pro- 
fessor of Law at Columbia University) has 
presented an excellent discussion of cases 
in this area. Here is a good review for all 
insurance counsel. Young, Some “Windfall 
Coverages” in Property and Liability Insur- 
ance, 60 Columbia Law Review 1063-1082. 

Columbia Law Review 
Kent Hall 

Columbia University 
New York 27, New York 
$2.00 per issue 
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PERSONAL INJURY 
LITIGATION PREPARATION 


The December, 1960, issue of the West- 
ern Reserve Law Review presents a series 
of four articles on investigating and pre- 
paring personal injury cases for trial. They 
are practical and should be read by defense 
attorneys even though several of them are 
written from the philosophy of the plain- 
tiff’s lawyer. 

The articles are: Medical Testimony- 
Problems in Presentation (Author: Leo S. 
Karlin); Recognition of the Personal Injury 
(Authors: Joseph M. Sindell and David I. 
Sindell); Trial Preparation for the Person- 
al Injury Defense (Author: Harley J. Mc- 
Neal); and Techniques of Investigation in 
Personal Injury Practice (Author: Harry F. 
Steele). 12 Western Reserve Law Review 
5-62. 

Western Reserve University 
School of Law 

Cleveland, Ohio 

$2.00 per issue 


THE INSURED’S RIGHTS AGAINST 
HIS LIABILITY INSURER 


The insured’s primary right against his 
liability insurer is the right to recover those 
losses which are covered by the policy. This 
article (by Robert E. Keeton, Professor of 
Law at Harvard University) is not concern- 
ed with this primary right but deals, in- 
stead, with the ancillary rights of the in- 
sured. These rights arise in part from the 
policy and in part from the relationship 
created by liability insurance. 

The first three sections of this article ex- 
pand: (1) the insurer’s duty regarding settle- 
ment—does the liability of the insurer rest 
on bad faith or is it enough that the insur- 
er is only negligent in failing to settle? does 
the insurer have a duty to settle if the de- 
mand exceeds the policy limits? what effect 
does the existence of multiple insurers have 
on these “rules”? has the insured a duty of 
mitigation?; (2) the insured’s duty of co- 
operation—is it essential that the insured 
attend the trial? is the insurer released from 
liability if the insured admits fault during 
the trial?; and (3) the insurer’s duty of de- 
fense—what is the effect of insurer’s tender 
of policy limits? 

A fourth section of the article deals with 
those cases in which a conflict of interest 
arises between the insurer and its insured. 
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Several illustrations are given in which the 
interests do not coincide, “for example, trial 
tactics will be affected by the fact that in 
some cases the insurer will be as well satis- 
fied with findings of negligence against 
both parties as with a finding of no negli- 
gence against D (the insured), whereas D 
is insistent on aiming at the latter result.” 
Courses of action in cases of conflicting in- 
terests are then suggested. 

The article concludes with the respon- 
sibilities of the attorney in these cases of 
conflicting interests. Keeton, Ancillary 
Rights of the Insured against his Liability 
Insurer, 13 Vanderbilt Law Review 837-869. 


The Vanderbilt Law Review 
Vanderbilt School of Law 
Nashville, Tennessee 

$2.00 per issue 


ARTICLES AND COMMENTS 


The titles of additional law review writ- 
ings are listed below for the lawyer who may 
have the specific problem in his office: 


Damages 


1. Enhancement in Condemnation Cases 
(Authors: Maurice F. Bishop and Jo- 
seph D. Phelps), 13 Ala. L. Rev. 123-143 
(Univ. of Alabama, University, Ala.). 

. Wrongful Death—Measure of Damages 
—Evidence of Retirement Income (Com- 
ment) 39 No. Car. L. Rev. 107-112 
(Univ. of North Carolina, Chapel Hill, 
No. Car.). 

3. Argument of Counsel—The Measure of 
Damages for Pain and Suffering 
(Comment) , 15 Univ. of Miami L. Rev. 
85-94 (Univ. of Miami Law Review, 
Univ. of Miami, Coral Gables 46, Flori- 
da). 


Evidence 


‘1. The Tarnished Silver Platter: Federal- 
ism and Admissibility of Illegally Seized 
Evidence (Author: J. A. C. Grant), 8 
U.C.L.A. L. Rev. 1-43 (School of Law, 
Univ. of California, Los Angeles, Cal.). 

5. Presumptions in Wrongful Death Cases 
or Quo Vadis Presumption? 15 Univ. 
of Miami L. Rev. 1-13 (Univ. of Miami 
Law School, Coral Gables 46, Fla.). 

6. Symposium on Liability Insurance—An- 
cillary Rights of Insured against his Li- 
ability Insurers: Current Problems (Au- 
thor: Ronan E. Degan); Overlapping 
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9, 


12. 


13. 


Coverages in Liability Contracts; Sub- 
rogation (Author: John Alan Apple- 
man); Loading and Unloading (Author: 
Norman E. Bisjord); Automobile Poli- 
cy Exclusions (Author: A. L. Plummer); 
Insurance Coverage against Explosion 
Damage (Author: William Conant 
Brewer, Jr.), 13 Vand. L. Rev. 837-985 
(Vanderbilt School of Law, Nashville 
5, Tenn.). 


. Insurance Company Interference in Per- 


sonal Injury Law Practice, 10 Cleve.- 
Mar. L. Rev. 42-51 (Cleveland-Marshall 
Law School, 1240 Ontario St., Cleveland 
13, Ohio). 


. International Injury as an Accident 


within Insurance Policies (Comment), 
4 Wash. Univ. L. Quar. 360-370 (Wash- 
ington Univ. Law Quarterly, Washing- 
ton Univ., St. Louis, Mo.). 


Medicine 


Justifiable Abortions—Medical and 
Legal Foundations (Author: Eugene 
Quay), 49 Geo. L. Jour. 173-256 (Geor- 
getown Law Journal Association, Wash- 
ington, D. C.). 


. Law-Medicine and Professional Respon- 


sibility: A Symposium—Public Respon- 
sibilities of the Learned Professions 
(John W. Wade); Education for 
Professional Responsibility (Robert E. 
Mathews); Why a Profession? (E. 
Blythe Stason), 21 La. L. Rev. 128-167 
(Louisiana Law Review, Baton Rouge 
3, La.). 


. Automobile Accidents and Autopsy 


Protocol: Some Reflections of a Foren- 
sic Pathologist (Author: Charles E. 
Black), 36 Notre Dame Lawyer 17-41 
(Notre Dame Law School, Notre Dame, 
Ind.). 

a act in Radiation Injuries 
(Author: Edward H. Forgotson), 37 
Tex. L. Rev. 189-197 (Univ. of Texas 
School of Law, Austin, Tex.). 


Procedure 


Use of State Statute by Federal District 
Courts in Extraterritorial Service of 
Process (Comment), 27 Univ. of Chi. L. 
Rev. 751-758 (Univ. of Chicago Law 
School, Chicago 37, Illinois). 


. Interpleader in the Federal Courts (Au- 


thors: Werner Ilsen and William Sar- 
dell) 35 St. John’s L. Rev. 1-61 (St. 
John’s Law Review, 46 Schermerhorn 
St., Brooklyn, N.Y.). 
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Torts 


15. Doctors Held to have Duty to Disclose 
Risk Inherent in Proposed Treatment 
(Casenote), 60 Colum. L. Rev. 1193- 
1198 (Kent Hall, Columbia Univ., New 
York 27, N. Y.). 

16. When is an Architect Liable? (Author: 
Gibson R. Witherspoon), 32 Miss. L. 
Jour. 40-44 (Mississippi Law Journal, 
University, Miss.). 

17. Total and Partial “Release” in Differ- 
ent Jurisdictions—What Law Governs 
Construction of Instrument (Comment), 
39 No. Car. L. Rev. 77-83 (Univ. of 
North Carolina, Chapel Hill, No. Car.). 

18. The Determination of Liability in Au- 
tomobile Insurance Policies Contain- 
ing Excess Insurance Clauses (Com- 
ment), 63 W. Va. L. Rev. 48-55 (College 
of Law, West Virginia Univ., Morgan- 
town, W. Va.). 

19. The Promoters’ Liability for Sports 

Spectator Injuries (Comment), 46 Corn. 

L. Quar. 140-158 (Cornell Univ. Law 

School, Ithaca, N.Y.). 

The Defense of Privilege in Defamation 

Suits against Government Executive Of- 

ficials (Authors: Joel F. Handler and 

William A. Klein), 74 Harv. L. Rev. 

44-79 (Harvard Law Review, Cam- 

bridge, Mass.). 

21. Lung Cancer Liability of Cigarette 
Manufacturers (Comment), 10 Cleve.- 
Mar. L. Rev. 35-41 (Cleveland-Marshall 
Law School, 1240 Ontario St., Cleve- 
land 13, Ohio). 


20. 


WRITINGS OF LOCAL INTEREST 
Florida 


New Light on the Standard of Liability 
under Florida’s Automobile Guest Statute 
(Comment), 13 Univ. of Fla. L. Rev. 353- 
358 (College of Law, Univ. of Florida, 
Gainesville, Fla.). 

Wrongful Death and Florida’s “10-20” 
Liability Policy (Comment), 13 Univ. of 
Fla. L. Rev. 377-381 (College of Law, Univ. 
of Florida, Gainesville, Fla.). 


Towa 


Loss of Consortium in lowa (Comment), 
10 Drake L. Rev. 33-43 (Drake Univ. Law 
School, Des Moines, Iowa). 


| 
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Demonstrative Evidence in Iowa (Com- 
ment), 10 Drake L. Rev. 44-52 (Drake Univ. 
Law School, Des Moines, Iowa). 


Kansas 


Assignments of Error in Appellate Prac- 
tice (Author: Paul E. Wilson), 9 Kan. L. 
Rev. 165-177 (Univ. of Kansas Law Review, 
Inc., Green Hall, Lawrence, Kan.). 

Symposium on Statutes of Limitation 
(Comments), 9 Kan. L. Rev. 180-253 (Univ. 
of Kansas Law Review, Inc., Green Hall, 
Lawrence, Kan.). 

The Deposition—A Discovery Instrument 
in Kansas Civil Practice (Author: John E. 
Shamberg) 1 Washburn L. Jour. 10-24 
(School ot Law, Washburn Univ. of Tope- 
ka, Topeka, Kan.) . 


Louisiana 


Louisiana Legislative Symposium: 1960 
Regular Session, 21 La. L. Rev. 1-127 (Louis- 
iana Law Review, Baton Rouge 3, La.). 

—The Louisiana Code of Civil Procedure 
(Author: Henry G. McMahon), pages 1-52. 

—Civil Code and Related Subject Matter 
(Author: Robert A. Pascal) , pages 53-65. 

—Torts (Author: Wex S. Malone) , pages 
78-82. 

Symposium on Civil Procedure, 21 La. 
Rev. 168-244 (Louisiana Law Review, Baton 
Rouge 3, La.). 


Michigan 


1960 Annual Survey of Michigan Law, 7 
Wayne L. Rev. 1-242 (Wayne State Univ. 
Law School, 5229 Cass Avenue, Detroit 2, 
Mich.). 

—Civil Procedure (Authors: Richard S. 
Miller and Ernest C. Wunsch), pages 7-32. 

—Evidence and Criminal Law (Authors: 
Kermit Bailer and Charles W. Quick), pag- 
es 51-72. 

—Insurance (Author: Edward B. Harri- 
son), pages 145-149. 

—Suretyship (Author: Frank M. Wise- 
man), pages 157-158. 

—Torts (Author: Harold S. Marchant), 
pages 220-229. 


Missouri 


Insurance Law in Missouri (Robert E. 
Seiler), 25 Mo. L. Rev. 382-384 (School of 
Law, Univ. of Missouri, Columbia, Mo.). 

Torts in Missouri (Glenn A. McCleary), 
25 Mo. L. Rev. 404-416 (School of Law, 
Univ. of Missouri, Columbia, Mo.). 
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Montana 


Montana’s Comprehensive New Insur- 
ance Law, 22 Mont. L. Rev. 1-25 (Montana 
State Univ., Missoula, Mont.). 


New York 


The Proposed Revision of the New York 
Law of Civil Procedure (Author: Samuel 
M. Hesson), 25 Albany L. Rev. 1-16 (AlI- 
bany Law School, 80 New Scotland Ave., 
Albany 8, N.Y.). 

1960 Survey of New York Law, 35 New 
York Univ. L. Rev. 1403-1593 (New York 
Univ. School of Law, Vanderbilt Hall, 40 
Washington Sq. So., New York, N.Y.). 

—Insurance (Author: William Hughes 
Mulligan), pages 1486-1493. 

—Torts and Workmen’s Compensation 
(Authors: John V. Thornton and Harold 
F. McNiece), pages 1535-1551. 

—Civil Practice (Author: Herber Peter- 
freund), pages 1561-1589. 

—Evidence (Author: Jerome Prince), pag- 
es 1590-1593. 

Res Judicata-Prior Determination of 
Denial of Permission to Drive (Case note), 
74 Har. L. Rev. 421-424 (Harvard Law Re- 
view, Cambridge, Mass.). 

Symposium on Procedural Review, 9 Buf- 
falo L. Rev. 409-492 (Univ. of Buffalo 
School of Law, Buffalo, N.Y.). The lead 
articles are: Civil Procedure: Reflections on 
the Comparison of Systems (Benjamin Kap- 
lan); Revision of Procedure: Some Prob- 
lems in Class Actions (Jack B. Weinstein); 
A Unitary Approach to Special Proceed- 
ings: The New York Proposals (Gerald 
Abraham). 

The Course of Costs of Course (Author: 
Daniel H. Distler) 46 Corn. L. Quar. 76-107 
(Cornell Univ. Law School, Ithaca, N.Y.). 


Ohio 


Recent Ohio Procedure Changes (Author: 
Judge Lee E. Skeel) 10 Cleve.-Mar. L. Rev. 
178-189 (Cleveland-Marshall Law School, 
1240 Ontario St., Cleveland 13, Ohio). 

State Immunity from Tort Liability as 
Affected by Competitive Business Activity 
(Comment), 21 Ohio St. L. J. 648-666 (Ohio 
State Univ. College of Law, Columbus, 
Ohio). 

Student Survey of the Opinions of the 
Ohio Supremé Court 1959, 29 Univ. of Cin. 
L. Rev. 283-379 (Univ. of Cincinnati Col- 
lege of Law, Cincinnati, Ohio). 

—Evidence, pages 310-313. 


April, 1961 


—Pleading, Practice and Procedure, pages 
325-342. 

—Torts, pages 358-371. 

—Trial, page 371. 


Oregon 


Symposium on Property Owner’s Tort 
Liability, 1 Willamette L. Jour. 289-408 
(Willamette Univ. College of Law, Salem, 
Ore.). This issue consists of four lead arti- 
cles and four student notes. The lead arti- 
cles are The Law of Nuisance in Oregon 
(Author: Frederic A. Yerke); The Liabili- 
ty of Land Occupiers for Negligence to Per- 
sons on the Land (Author: Ronald B. Lan- 
sing); Rylands v. Fletcher in Oregon (Au- 
thor: Thomas B. Brand); and Adjoining 
and Abutting Landowners: Liability for 
Injuries to Persons or Property (Author: 
Richard F. May). 


Pennsylvania 


1959-1960 Survey of Pennsylvania Law, 22 
Univ. of Pitt. L. Rev. 123-462 (Univ. of 
Pittsburgh Law Review, 1401 Cathedral of 
Learning, Pittsburgh 13, Pa.). 

—Torts (Author: Herbert L. Sherman, 
Jr.), pages 365-380. 

—Civil Procedure (Author: Lee Silver- 
stein), pages 411-421. 

—Remedies (Authors: Richard L. Thorn- 
burgh and Edward A. Craig III), pages 431- 
462. 


Tennessee 


Annual Survey of Tennessee Law, 13 
Vand. L. Rev. 987-1283 (Vanderbilt School 
of Law, Nashville 5, Tenn.). 

—Insurance (Author: William R. Ander- 
sen), pages 1143-1157. 

—Procedure and Evidence (Author: Ed- 
mund M. Morgan), pages 1197-1239. 

—Torts (Author: John W. Wade) , pages 
1269-1285. 
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Texas 


A Decade of Municipal Tort Liability 
in Texas (Comment), 12 Baylor L. Rev. 208- 
227 (Baylor Law Review, B. U. Station, Box 
No. 6262, Waco, Texas). 

Pretrial Procedures in the State Courts of 
Texas (Author: Claude Williams), 5 So. 
Tex. L. Jour. 261-265 (South Texas Law 
Journal, 1600 Louisiana St., Houston 2, 
Tex.). 

Virginia 

The Annual Survey of Virginia Law, 46 
Va. L. Rev. 1481-1537 (Virginia Law Re- 
view, Clark Memorial Hall, Charlottesville, 
Va.). 

—Evidence (Author: Charles V. Laugh- 
lin), pages 1506-1516. 

—Insurance (Author: John C. McCoid 
111), pages 1517-1523. 

Virginia 

The Annual Survey of Virginia Law, 46 
Va. L. Rev. 1620-1691 (Virginia Law Re- 
view, Clark Memorial Hall, Charlottesville, 
Va.). 

—Pleading and Practice (Author: Arthur 
Warren Phelps), pages 1645-1662. 


—Torts (Authors: George E. Allen and 
Frank C. Maloney III), pages 1673-1691. 


Washington 


Vacation and Correction of Judgments 
in Washington (Author: Philip A. Traut- 
man), 35 Wash. L. Rev. 505-533 (Washing- 
ton Law Review Assoc., 306 Condon Hall, 
Univ. of Washington, Seattle 5, Washing- 
ton). 


Wisconsin 


Venue in Civil Actions in Wisconsin 
(Comment), 1960 Wis. L. Rev. 663-682 
(Univ. of Wisconsin Law School, Madison, 
Wis.). 
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The Way of the Transgressor Is ‘’Easy’’ 


FLETCHER B. CoLEMAN 
Bloomington, Illinois 


HE way of the transgressor is “easy” and 

his paths are paved with gold—your 
gold, your dollars. It is time to do some- 
thing about it. Almost unnoticed, and cer- 
tainly almost unidentified, a tremendous 
new industry has emerged from our modern, 
motorized civilization. This is the “Injury 
Industry,” a vast legal and financial jungle 
in which about four billion dollars are be- 
ing expended each year. In terms of dollars 
expended—in terms of thousands and thous- 
ands of people directly and indirectly in- 
volved—the Injury Industry dwarfs most 
other vast enterprises and suddenly has be- 
come a mighty and weighty element in our 
total national economy. 

Because it is a new industry—because it 
has exploded into immensity almost without 
being identified—this Injury Industry offers 
the temptations of rich rewards to those who 
will not permit personal morals, ethics or 
conscience to stand in the way of a fast 
dollar. Given an even choice, most people 
are basically honest, but the Injury Industry 
is infested with unscrupulous transgressors 
who violate the ethics of their profession or 
the business principles of their trades. They 
do dishonor to their professions and trades, 
and they are costing us money since it is 
you and me and other purchasers of automo- 
bile insurance who provide the funds on 
which these operators flourish. 

The activities and trends within the In- 
jury Industry have concerned insurers and 
self-insurers for some time, and within the 
past two years have concerned public and 
community-minded citizens and organiza- 
tions in several sections of our nation. The 
public awareness of what is happening in 
the Injury Industry has resulted primarily 
from the increase in automobile liability 
insurance rates to cover the cost of claims. 


Florida and Pennsylvania 


In 1958 a group of insurance companies 
made a filing for an increase in rates in the 
state of Florida. The filing was a shock to 
the people of Dade County, including rep- 
resentatives of the Miami Herald and the 
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Miami News, who wanted to know why rates 
were 50 percent higher in Miami than in 
Jacksonville and double the rates in the St. 
Petersburg-Tampa area. Investigating com- 
mittees found a higher claim frequency in 
Dade County than in the rest of the state. 
A safety campaign was organized, which 
included an effective enforcement of traf- 
fic laws, and a system whereby traffic tick- 
ets could not be fixed. 

Further investigation revealed that the 
average bodily injury claim settlement in 
Miami was $1,278.00 compared with $855.- 
00 in the rest of the state. This prompted a 
serious look into the Injury Industry, and 
it was discovered that the “unscrupulous” 
within the industry, and some individuals 
operating in the fringe of the industry, 
were exacting high tribute for their activi- 
ties. The account of what took place in 


Dade County, Florida is a success story of 
what can happen when a community be- 
comes aroused. 

A few months ago the Pennsylvania State 
Chamber of Commerce recognized that acci- 
dent frequency and insurance rates were 
getting out of line in twelve counties in 
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that state, and an investigation sponsored 
by that fine organization is now in progress. 
The situation that existed in Miami, Flori- 
da before the clean-up, and the situation 
which is the subject of the current investi- 
gation in Pennsylvania, exists in most met- 
ropolitan areas today and in hundreds of 
cities in the United States. 


The “unscrupulous” within the Injury 
Industry are in the minority, but because 
the way of the transgressor is “easy” their 
activities have had a terrific impact on the 
cost of claims. The way of the transgressor 
is “easy” because conditions and trends 
within the Injury Industry are in his favor. 


Lack of Regulation 


Lack of supervision and regulation is a 
big factor. As litigants in a lawsuit are clas- 
sified plaintiff or defendant, individuals in 
the Injury Industry may be classified as be- 
ing associated with the individual filing a 
claim or the individual or organization 
against whom the claim is filed. Excluding 
professional people, most individuals who 
are associated with the individual or or- 
ganization against whom the claim is filed 
are representatives of insurance companies 
whose activities are regulated through su- 
pervision of the companies by state insur- 
ance dapartments. That is as it should be. 
On the other hand, individuals in the In- 
jury Industry associated with the claimant 
or plaintiff are subject to no supervision or 
regulation whatsoever. What we have to- 
day might be compared to a football game 
in which the officials were instructed to 
officiate as to one team but not the other. 
One team would be subject to all the rules 
and regulations, while the other team could 
slug, kick, hold and clip the other. That 
is exactly what we have today. This lack of 
regulation has attracted the free-wheeling 
operators consisting of chasers, bird-dogs 
and claim brokers. 

Professional groups are subject to the 
canons of their associations, and to rules and 
principles applicable to their professions. 
Many reputable members of the professions 
admit that these canons, rules and princi- 
ples have been and continue to be ineffec- 
tive in many instances. They view with dis- 
may the avarice and operations of some of 
their associates. 

Due to the lack of, or ineffective, regula- 
tion the Injury Industry attracts new re- 
cruits regularly because of the possibility 
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of rich rewards. This has created a situa- 
tion that is costly in some instances because 
so many operators have leaped into the act 
that some claims have to be inflated to pro- 
vide a slice for everyone in the act. 


Unregulated contingent fees contribute 
to the situation. The field of personal in- 
jury litigation is the only area of any signifi- 
cance wherein people with limited or un- 
limited means can obtain free legal services 
and advice. If a collection is made the re- 
covery is shared by attorney and client. The 
attorney has a big stake in the outcome of 
the case, and there is a temptation to those 
operating on the fringe of ethics to work 
with conniving clients and doctors to build 
a case out of all proportion to realism. 
Judge Elijah Adlow, of Massachusetts, com- 
mented, “The paradox of the claim age is 
that lawyers discover injuries and doctors 
find legal liability.” 

In one section of metropolitan New York 
contingent fees became so unconscionable 
that the courts imposed some regulations. 
The right of the court to regulate contin- 
gent fees was contested, and was upheld by 
the New York Court of Appeals, and cer- 
tiorari was denied by the Supreme Court of 
the United States. 


Legislative Trends 


The way of the transgressor is “easy” be- 
cause of the trend in legislation and court 
decisions. In every legislative session bills 
are introduced to prune the doctrine of 
fault, and to make it easier for the plain- 
tiff and his retinue to collect from the funds 
which automobile owners and operators 
have established to insure their legal lia- 
bility. Some of these bills have passed, and 
others have been more than the legislators 
could swallow. The same trend has been 
prevalent in court decisions in many states. 


The way of the transgressor is “easy” be- 
cause of a deterioration of moral values. 
Some people who are thoroughly honest in 
their business and personal dealings yield 
to the temptation to engage in a little petty 
larceny, and sometimes grand larceny, when 
asserting a claim against an insurance com- 
pany or a corporate self-insurer. 

The way of the transgressor is “easy” be- 
cause of the indifference or apathy of many 
people called for jury duty. Some people 
who would be excellent jurors are reluc- 
tant to serve, and some jurors who do serve 
are indifferent to their oaths and return 
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verdicts in personal injury suits that are not 
supported by the facts, and for amounts far 
beyond the bounds of reason. 


These and other conditions and trends, 
coupled with court congestion, have be- 
come so pronounced in California that Gov- 
ernor Brown has appointed a commission 
to study the feasibility of inaugurating a 
system similar to workmens’ compensation 
which will enable individuals to collect 
without regard to fault. The system would 
provide a schedule of benefits thereby con- 
trolling the amount of recovery, and fees 
would be regulated. 


Insurance Rates 


Many people are saying that automobile 
insurance rates are sky high. This prompts 
the question—who makes the rates? Rates 
are not made by the insurance companies. 
Rates are made by everyone who drives an 
automobile—by lawyers, doctors, and the 
people who serve on juries. 


Insurance companies do not have a bot- 
tomless pit of funds from which to make 
payments. The payments are made from 
automobile insurance premiums paid by 
automobile owners and operators. Where 
fraud is practiced, the beneficiaries of the 
fraud have their hands in the pockets of 
the people paying automobile insurance 
premiums. That being the case, you might 
ask why insurance companies should be 
concerned when all they have to do is raise 
rates. We are concerned and the public 
must be concerned, because automobile in- 
surance rates must be kept within the range 
of the purchasing power of the average pur- 
chaser of automobile insurance. 

The insurance industry is ready, willing 
and able to pay all just claims, and to pay 
them fairly and promptly. It is not the 
fair and honest claim that is causing the 
trouble today. It is the fraudulent and in- 
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flated claim spawned by the “soak the in- 
surance company” philosophy that has help- 
ed to bring about present automobile in- 
surance rates. The purpose of automobile 
insurance is to provide compensation for 
the honest victims of automobile accidents, 
and to bring security and peace of mind to 
the individual. It must not be distorted in- 
to a grab bag for the “unscrupulous,” yet 
we see this happening every day. 


What is the Answer? 


What is the answer? It is a do-it-yourself 
operation on the part of the public. Re- 
sponsible citizens must put a solid stamp of 
disapproval on the fraudulent acts of those 
who seek personal enrichment out of auto- 
mobile accidents, and support the elimina- 
tion of the unregulated who have wormed 
their way into the Injury Industry. If this 
situation exists in your community ask an 
influential individual associated with your 
newspaper if he has ever given any thought 
to looking into the situation. The Miami 
newspapers blew it wide open. Ask your 
personal attorney what the bar association 
is doing. Let him know that you are inter- 
ested. Ask your company or personal doc- 
tor what the medical association is doing to 
control the activities of the members of his 
profession who are known to be involved 
in “build-ups,” and who are charging ex- 
orbitant fees. Serve on juries when you are 
called for jury duty. In that capacity be 


fair and impartial. The defense seeks no — 


favors. Equal treatment and consideration 
is all that is sought. 

Emphasis on traffic safety, accident pre- 
vention, and a re-establishment of moral 
values where they have deteriorated will go 
a long way in making our country a safer 
place to live and toward restoring the adage 
to its original composition that “the way 
of the transgressor is hard.” 
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Products and Warranties: 
The Battle Has Just Begun 


WALLACE E. SEDGWICK AND Scott CONLEY 
San Francisco, California 


USINESS is booming in the field of 

products liability claims and litigation. 
There is no threat of recession here. On the 
contrary, those legal publications which us- 
ually reflect the plaintiff's viewpoint are en- 
thusiastically proclaiming this to be now the 
fastest growing field in the law. Many ex- 
cellent articles have been written extolling 
the advantages and benefits which await 
the enterprising plaintiff's lawyer who will 
exercise his talents in this lucrative field. 
The emphasis is upon warranty causes of 
action, either express or implied, where one 
neéd not be bothered with troublesome 
questions of fault or negligence. But far 
from being content with this allegedly hap- 
py state of affairs, a determined and ener- 
getic program is advocated to expand war- 
ranty principles in the direction of absolute 
liability under the guise of the breach of 
warranty action. Certainly this campaign 
must and will be vigorously opposed. The 
history of warranty plainly demonstrates 
that even in its inception the concept was 
never employed in an absolute sense, but 
was relative in its 

Although implied warranties in sales are 
a relatively new development when viewed 
in the context of the broad sweep of English 
law, regulation of products and their sale 
in the market place has a venerable history. 
With respect to English development, from 
which our own law stems, this regulation 
was an integral part of religious and secu- 
lar authoritarian control in the Middle 
Ages. 

The cornerstone of the regulatory struc- 
ture was the assize of bread and beer, per- 
formed by the local manorial lord at least 
as far back as the year 1256 in the reign of 
King John.?. Through this process, bakers, 
brewers and ale-wives were often sent pub- 
licly to the tumbrel and pillory for dispens- 
ing a faulty loaf, an insufficient gallon, or 
bad beer. 


1See generally Hamilton, The Ancient Maxim Ca- 
veat Emptor, 40 Yale L.J. 1133 (1931). 

2See F. W. Maitland’s introduction to Selden So- 
ciety, Select Pleas in Manorial and Other Seignorial 
Courts (edited by F. W. Maitland, 1889) , p.xxxviii. 
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Regulation of these two basic staples of 
life soon extended to cover condemnable 
practices involving all manner of goods sold 
in the market place, although instances of 
selling unwholesome food seem to predom- 
inate.$ 

The scope of market regulation extended 
not only in subject matter, but also geo- 
graphically from the local community to 
the “County Fairs” and thence to the larger 
market towns, where an elaborate system 
of control over the material and methods 


3The Leet Roll of 16 Edward I gives us many ex- 
amples such as that “all those Sprowston men sell 
sausages and puddings, they knowingly buy measly 
pigs, and they sell the said sausages and puddings, 
unfit for human bodies, in Norwich market”; that 
“John Geggard bought a dead cow at Earlham, and 
sold it for good sound meat in Norwich”; that “the 
cooks and pastry-makers warm up pastries and meat 
on the second and third day”; and that “John Jan- 
ne bought from Alan de Catton eight drowned 
sheep and sold them for good meat”. See Selden 
Society, Leet Jurisdiction in Norwich (edited by 
William Hudson, 1892) , 8-16. 
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of manufacture was maintained by public 
or quasi-public authorities to insure a fair 
price, a full measure, certain minimum 
standards, and a quality of good workman- 
ship.‘ From this base, and expanding with 
a more dynamic and nation-wide growth of 
business, a national control of trade 
emerged under royal supervision co-existent 
with local regulation.® 

It is to be noted that these sources of con- 
trol were public in nature, with private 
remedies still undeveloped. This is to say, 
regulation was made effective by punishing 
or levying a fine upon the violator, rath- 
er than by permitting the individual pur- 
chaser to seek compensation for damages.* 

Seventeenth century England, however, 
saw the beginning of the breakdown of the 
authority of church and state and, as an in- 
evitable corollary, the disorganization of 
the public regulation of trade activities. 
This disorganization undoubtedly permit- 
ted the development of the individualistic 
notion of caveat emptor, a phrase apparent- 
ly foreign both to the Roman Law and to 
the morality and paternalistic regulation of 
the Middle Ages.‘ Matching the temper of 
the times, the principle grew to recognizable 
form during this period of declining com- 
mercial control. 

With the elaborate system of market-con- 
trol a form of the past, and with the “Age 
of Individualism” representing a new poli- 
tical and social reality, parties injured by 
improper market practices could not auto- 
matically look to the government, be it lo- 
cal, craft or national, for a remedy. Accord- 
ingly, the courts, dispensing justice in the 
individualistic milieu of the age, developed 
an individual remedy for damages caused 
by substandard commercial activities. It is 
thus argued that the major motivating 
force behind the subsequent warranty law 
development was the need to raise the 
standard of performance by the manufactur- 
er and seller in the laissez-faire market 
place.® 

4See Hamilton, supra note I, at 1144-1150. 

5Id. at 1153-56. 

6This paternalism reaching into every activity of 
the market place, was not without inherent vices 
such as discriminatory and monopolistic practices, for 
as Professor Hamilton has stated: “Quality was held 
in such regard that it served as a cloak for customs 
which served quite other ends”. Id. at 1150, citing 
examples of discrimination by trade craftsmen 
against outsiders and apprentices; and the prohib- 
ition of machinery in mills “so as to insure a high- 
class product”. 

7Id. at 1156-63. 

8See Llewellyn, On Warranty of Quality, and So- 
ciety, 36 Col. L. Rev. 699 (1936) , and 37 Col. L. Rev. 
341 (1937). 
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A historical review of the cases inter- 
preting the doctrine of implied warranties 
supports this view that the underlying ra- 
tionale was to give a remedy to the unknow- 
ing buyer against the manufacturer who 
was in a superior position to know the in- 
tricacies of his product, to remedy potential 
defects, and to better his products. 
Of course, as the industrial revolu- 
tion advanced and as manufacturing 
processes produced more highly complex 
articles this doctrine assumed greater im- 
portance in equalizing the bargaining po- 
sition between seller and buyer. “Its origin 
and use are to promote high standards in 
business and to discourage sharp dealings.”® 

The opinion in Jones v. Bright states 
this principle with clarity. That case in- 
volved the purchase from the manufacturer 
of a quantity of copper sheathing for a ship. 
The manufacturer, who knew the purpose 
of the copper, said “I will supply you well.” 
But the copper, because of an intrinsic de- 
usual four or five years. Best, C.J., stated 
pertinently: 


“It is the duty of the court in administer- 
ing the law to lay down rules calculated 
to prevent fraud; to protect persons who 
are necessarily ignorant of the qualities 
of the commodity they purchase, and to 
make it the interest of the manufacturers 
and those who sell to furnish the best ar- 
ticle that can be supplied. * * * 

“... Reference has been made to cases on 
warranties of horses, but there is a great 
difference between contracts for horses 
and a warranty of a manufactured article. 
No prudence can guard against latent de- 
fects in a horse; but by providing proper 
materials, a merchant may guard against 
defects in manufactured articles; as he 
who manufactures copper may, by due 
care, prevent the introduction of too 
much oxygen. . . 

“,.. the verdict for the plaintiff, there- 
fore, must stand: the case is of great im- 
portance, because it will teach manufac- 
turers that they must not aim at undersell- 
ing each other by producing goods of 
inferior quality, and that the law will 
protect purchasers who are necessarily ig- 
norant of the commodity sold.’ 


In its earliest and original conception the 
action on a warranty fell within the action 
of deceit and appears to have been an action 


946 Am. Jur., Sales, § 332, (1943) at 514. 

10Bing. 533, 130 Eng. Rep. 1167 (C.P. 1829). 
fect, lasted only four months instead of the 

11130 Eng. Rep. at 1171-73. 
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on the case rather than in assumpsit, not- 
withstanding the contractual notion of un- 
dertaking conveyed by then required words 
of pleading: “warrantizando vendidit” (he 
sold, warranting).?? 


However, the warranty action was soon 
brought within the scope of contractual 
causes, the first report of such an action in 
assumpsit ‘being Stuart v. Wilkins in 1778 
involving an express warranty that certain 
horses were sound. An action in assumpsit 
for breach of an implied warranty of quali- 
ty was shortly thereafter established in 
Gardner v. Gray,'* the landmark case, in- 
volving the following situation: The plain- 
tiff purchased “waste silk” from the defend- 
ant, having seen samples of it previously. 
Upon arrival of the shipment, the merchan- 
dise was examined and found to be much 
inferior to the samples and of a quality not 
saleable under the denomination of “waste 
silk”. In oft-quoted language, Lord Ellen- 
borough placed the seller's obligation 
squarely on a contract theory, holding that 
there is an implied warranty that the goods 
shall be of a merchantable quality of the 
denomination mentioned in the contract: 


“I am of the opinion, however, that under 
such circumstances, the purchaser has a 
right to expect a saleable article answer- 
ing the description in the contract. With- 
out any particular warranty, this is an 
implied term in every such contract. 
Where there is no opportunity to inspect 
the commodity, the maxim of caveat emp- 
tor does not apply. He cannot without a 
warranty insist that it shall be of any 

articular quality of fineness, but the 
intention of both parties must be taken 
to be, that it shall be saleable in the mar- 
ket under the denomination mentioned 
in the contract between them. The pur- 
chaser cannot be supposed to buy goods 
to lay them on a dung-hill.”"* 


12Ames, History of Assumpsit, 2 Harv. L. Rev. 1, 
8 (1888) ; 1 Williston, Sales, § 195 (rev. ed. 1948). 

13] Dougl. 18, 99 Eng. Rep. 15 (K. B. 1778) . How- 
ever, an earlier date should be recognized for Jus- 
tice Buller states in that opinion that assumpsit “has 
been in use ever since I have known anything of 
practice, and my brother Ashhurst remembers it 
much longer.” Justice Ashhurst stated therein that 
“it has been long settled that this form of action is 
right”. (99 Eng. Rep. at 17.) 

144 Camp. 144, 171 Eng. Rep. 46 (N. P. 1815). 

1517] Eng. Rep. at 47. In addition to Gardner v. 
Gray, supra, see the similar case decided one month 
later wherein saddles were held not to be of mer- 
chantable quality when they wholly failed to con- 
form with the sample previously provided by the 
seller: Laing v. Fidgeon, 6 Taunt. 108, 4 Camp. 169, 
128 Eng. Rep. 974 (C.P. 1815). 
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Thus, the foundation of this contractual 
concept is the seller’s implied undertaking 
to furnish the article described in the con- 
tract. In this connection, see Lord Abinger’s 
classic definition of warranty in Chanter v. 
Hopkins: 


“A warranty is an express or implied 
statement of something which the party 
undertakes shall be part of a contract; 
and though part of the contract yet col- 
lateral to the express object of it.” 


The law of implied warranties developed 
steadily in the commercial atmosphere of 
the 19th Century with emphasis on the con- 
tractual aspect and with the following ques- 
tion paramount in each case: Did the com- 
modity offered answer the description of it 
in the contract of sale, so that the buyer re- 
ceived what he contracted for??? 


The implied warranty development fol- 
lowed two parallel and co-existent lines, one 
relating to merchantable quality and the 
other relating to reasonable fitness for a 
particular purpose. The difference between 
these two implied warranties is important 
but not mysterious. Thus, if a buyer sim- 


164 M. &. W. 399, 404, 150 Eng. Rep. 1484, 1486 
(Ex. 1838) . 

17In addition to Gardner v. Gray, Laing v. Fid- 
geon, and Chanter v. Hopkins, cited in notes 14-16, 
supra, the following cases illustrate this point: 

Nichol v. Godts, 10 Ex. 191, 23 L.J. (Ex.) 314, 156 
Eng. Rep. 410 (Ex. 1854): In a contract for sale of 
“foreign refined rape oil”, the basic question for the 
jury was whether the article tend was known in 
the market according to the general usage of per- 
sons dealing in this particular article, under the 
name and description of “foreign refined rape oil”. 

Wieler v. Schilizzi, 4 W.R. 209, 139 Eng. Rep. 1219 
(C.P. 1856) : In a contract for sale of “Calcutta lin- 
seed”, the issue for the jury was whether the dis- 
tinctive character of the goods had been altered so 
as to prevent the goods from answering the descrip- 
tion in the contract. 

Josling v. Kingsford, 13 C.B. (N.S.) 447, 32 L.J. 
(C.P.) 94, 143 Eng. Rep. 177 (C.P. 1863) : In a con- 
tract for sale of “oxalic acid”, the basic question for 
the jury was whether the in commercial 
language might properly be said to come within 
that description. 

Jones v. Just, L.R. 3 Q.B. 197 (1868) : In a contract 
for sale of “Manila hemp” the jury question was 
whether the goods supplied answered the descrip- 
tion of Manila hemp. 

Randall v. Newson, 2 Q.B. Div. 102 (1877): “... 
the fundamental undertaking is that the article of- 
fered or delivered shall answer the description of it 
contained in the contract. That rule comprises all 
the others . . . The governing principle, therefore, 
is that the thing offered and delivered under a con- 
tract of purchase and sale must answer the descrip- 
tion of it which is contained in words in the con- 
tract, or which would be so contained if the contract 
were accurately drawn out.” Id. at 109. 
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ply requested goods (i.e., shoes) for general 
purposes, the seller's implied warranty 
which would arise, if any, would be that the 
shoes were reasonably merchantable. Sim- 
ilarly, if a buyer requested specific goods 
(i.e., sturdy boots for ay ap climbing), and 
if the buyer relied on the seller’s skill and 
judgment to select the appropriate goods, 
the seller’s implied warranty, if any, would 
be that the boots were reasonably fit for 
mountaineering. 


An historical review of all implied war- 
ranty cases from Gardner v. Gray*® to the 
present establishes that the seller is not re- 
quired to furnish, nor is the buyer entitled 
to expect, a perfect article. The above-cited 
cases'® illustrate this principle particularly 
well. In imposing the implied warranties, 
the courts have uniformly held the seller to 
the requirement of furnishing an article 
which is reasonably within the description 
of the contract, and this concept of “reason- 
ableness” applies to each of the implied 
warranties: reasonable fitness for purpose, 
and merchantable quality. 


As a corollary principle to the “reason- 
ableness” concept, the rule obtains that it 
is a question of fact for the jury to deter- 
mine whether, considering the nature of the 
transaction, the type of commodity, and the 
circumstances of the sale, the article rea- 
sonably answered the description in the con- 
tract.2° Thus, although warranty liability 
was and is said to be absolute in the sense 
that no element of fault, neglect, or scienter 
is necessary, liability was and is not absolute 
in the sense of requiring a perfect or abso- 
lutely safe article. In the language of 
Jones v. Just: 


“. .. whether it is fairly and reasonably 
merchantable is a question of more or 
less, which must be left to the jury as rea- 
sonable men to determine.”*1 


Of course, in determining reasonableness, 
juries generally considered evidence as to 
whether the article complied with the com- 
mercial standards of the particular trade or 
industry at the time of the sale. The de- 
scription of the article in the contract us- 
ually had a commercial definition, and the 
fundamental question for the jury was 
whether the article actually delivered rea- 


18See note 14, supra. 

19See note 17, supra. 

20The cases cited in note 17, supra, all stand for 
this principle. 

21L.R. 3 Q.B. 197 at 200. 
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sonably complied with this commercial defi- 
nition.”? 

It may therefore be concluded from this 
historical survey that the following basic 
principles underlie the common-law doc- 
trine of implied warranties: 


1. One purpose of implied warranty law 
is to equalize the bargaining position 
between buyer and manufacturer-sell- 
er by inducing the latter to market 
the best product that can be reason- 
ably produced. This presupposes that 
the manufacturer is in a position to 
cure a defect and to improve upon his 
product; 

2. The implied warranties arise out of 
and are attached to a contract of sale 
in a commercial setting. They are con- 
tractual in nature, imposed as an ad- 
dendum to the bargain; 


3. The implied warranties represent an 
implied undertaking that the seller 
will. furnish to his buyer an article 
which answers the description in the 
contract; 


4. The implied undertaking is that the 
article will reasonably answer either 
the general or the specific purposes of 
the buyer; but the article need not be 
perfectly made or be absolutely safe; 


5. The issue as to reasonableness is one 
for the jury to determine, using as 
guideposts the standards of the trade 
and the commercial definition of the 
article.2? 


Thus spelled out, it can be seen that the 
implied warranties here no more contem- 
plate absolute safety than they contemplate 
absolute perfection. Indeed, nowhere in 
the law do we find an indication that war- 
ranty concepts will be used to apply abso- 
lute liability, that is, the notion that if the 
product causes injury, this alone consti- 


22Thus, in the cases cited in note 17, supra, the 
question for the jury was whether the following 
goods complied with the commercial definition and 
standards of the trade: “Foreign refined rape oil” 
(Nichol v. Godts); “Calcutta linseed” (Wieler v. 
Schilizzi); “Oxalic acid” (Josling v. Kingsford) “Man- 
ila hemp” (Jones v. Just). 

23The body of the English common law relating 
to implied warranties of quality, as heretofore dis- 
cussed, was codified in the English Sale of Goods 
Act of 1893. This Act, in turn, was taken almost in 
its entirety by the National Conference of Commis- 
sioners on Uniform State Laws, and was recom- 
mended for adoption by that group in 1906. A to- 
tal of thirty-six American jurisdictions have enacted 
the Uniform Sales Act, the implied warranty sec- 
tion of which follows Section 14 of the English Sale 
of Goods Act. 
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tutes a breach of warranty as a matter of 
law. On the contrary, the authorities and 
statutes deriving therefrom are in harmony 
in indicating that reasonableness is the 
gauge or standard, and that — as re- 
quired by the warranties is always a rela- 
tive concept, dependent upon the nature ol 
the goods and all of the circumstances sur- 
rounding the transaction. ‘The issue of 
reasonableness, being relative, is of course 
one of fact to be determined by the trier 
of fact; this principle was early established 
in Jones v. Just. 


“... Whether it is fairly and reasonably 
merchantable is a question of more or 
less, which must be left to the jury as 
reasonable men to determine.”2* 


The seller is not required to furnish or 
the buyer entitled to — a perfect arti- 
cle, either in the sense that such an article 
is either absolutely efficient or absolutely 
safe. This concept of comparativeness and 
relativity appears expressly in our statutory 
warranty of fitness for use, which qualifies 
itself with the word “reasonably.”*° 


That reasonableness is the yardstick of 
warranty appears from many recent deci- 
sions.2* Even where the concept of safety 
is explicit in the description of the product, 
it has been held that this does not mean 
absolutely safe,2* and leading advocates of 
the “strict liability” theory recognize that 
this is too harsh a requirement.** 


Even California, high on the list of “liber- 
al” states, is in accord with these statements 
as evidenced by Lawson v. Rusconi,*” 


24L.R. 3 Q.B. 197 at 200 (1868) . 

25Civil Code § 1735 (1). 

26Simmons v. Rhodes & Jamieson, Ltd., 46 Cal. 2d 
190, 293 P. 2d 26 (1956); Burr v. Sherwin Williams 
Co., 42 Cal. 2d 582, 268 P. 2d 1041 (1954); Mix v. 
Ingersoll Candy Co., 6 Cal. 2d 674, 59 P. 2d 144 (19- 
36); Tremeroli v. Austin Trailer Equip. Co., 102 
Cal. App. 2d 464, 227 P. 2d 923 (1951); Schied v. 
Bodinson Mfg. Co., 79 Cal. App. 2d 134, 179 P. 2d 
380 (1947); Lawson v. Rusconi, 112 Cal. App. 336, 
296 Pac. 628 (1931) ; Streff v. Gold Medal Creamery 
Co., 96 Cal. App. 18, 273 Pac. 831 (1928); Kenny v. 
Grogan, 17 Cal. App. 527, 120 Pac. 433 (1911); 1 
Williston, Sales, § 243 (rev. ed. 1948). 

27In Rachlin v. Libby-Owens-Ford Glass Co., 96 F. 
2d 597, 598-99, (2 Cir., 1938), the Second Circuit 
Court of Appeals held that the word “safety” when 
used in connection with auto glass does not require 
absolute safety. 

28See 2 Harper & James, Law of Torts, §28.22 at 
1584: “While liability in warranty is said to be 
strict, this does not mean that goods are warranted 
to be foolproof, or incapable of producing injury 
. .. By and large, the standard of safety of goods is 
the same under the warranty theory as under the 
negligence theory.” 

29112 Cal. App. 336, 296 Pac. 628 (1931). 
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which says that reasonable fitness for the 
purpose intended is to be judged by a com- 
parative standard, rather than by an arbi- 
trary one; the court there stated in part: 


“Such a warranty would not call for one 
hundred per cent efficiency upon the 
part of the .... process, but only for such 
results as would be reasonable under the 
circumstances .... Many kinds of .... 
processes are extremely valuable and con- 
stitute a great improvement over prior 
methods of doing certain things, although 
from the very nature of the case, perfect 
results are impossible . . . . Whether or 
not it was so fit was a question of fact 
for the trial court.”*° 


The point we emphasize, then, is that 
the relative concept of warranty which 
takes into account all of the facts and cir- 
cumstances in the development of a product 
and technology is the only measurement to 
be applied in determining what was war- 
ranted and whether there was a breach of 
such a warranty. This is well recognized by 
recent California authority,*! stating that 
the warranty of fitness for purpose imposed 
by law in the case of bailed chattels is thor- 
oughly recognized as “not an absolute war- 
ranty making the bailor an insurer or guar- 
antor, but a warrantor by the bailor that he 
has exercised reasonable care to ascertain 
the chattel is safe and suitable for the pur- 
pose for which it is hired.”** The court 
goes on to say: 


“The essential inquiry, thus, is the same 
in respect to the breach of warranty the- 
ory as to the negligence claim: whether 
the defendant complied with the stand- 
ard of reasonable care in ascertaining the 
fitness of the chattel for the use for which 
he knew it was hired.”** 


Of critical importance in determining 
exactly what was warranted is the extent of 
knowledge developed in the particular in- 
dustry at the time of the particular sale. 
Plainly a manufacturer cannot be held to 
a standard of perfection as far as the per- 
formance qualities of his product are con- 
cerned, particularly when the product is 
one which by its nature is undergoing con- 
stant modification and improvement. Sim- 
ilarly, when the issue is safety rather than 


performance, the manufacturer should be 


301d. at 368-69. 

21Tierstein v. Licht, 174 Cal. App. 2d 834, 345 P. 
2d 341 (1959). 

821d. at 841. 

331d. at 841. 
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held to a relative rather than an absolute 
standard. This is especially apposite where 
the product is the fruit of recent and con- 
tinuing scientific development, as in the 
medical field. The highest court of the state 
of New York said in Perlmutter v. Beth Da- 
vid Hospital,** where plaintiff contracted 
jaundice from a blood transfusion: 


“If, however, the court were to stamp as 
a sale the supplying of blood—or the fur- 
nishing of other medical aid—it would 
mean that the hospital, no matter how 
careful, no matter that the disease-pro- 
ducing potential in the blood could not 
possibly be discovered, would be held re- 
sponsible, virtually as an insurer, if any- 
thing were to happen to the patient as a 
result of ‘bad’ blood. (Citing authorities.) 
According to the complaint, the blood ad- 
ministered to plaintiff was ‘contaminated’ 
with jaundice viruses, with the result 
that she was afflicted with homologous 
serum hepatitis or serum jaundice. In- 
formed opinion is at hand that there is 
today neither a means of detecting the 

resence of the jaundice-producing agent 
in the donor’s blood nor a practical meth- 
od of treating the blood to be used for 
transfusion so that the danger may be 
eliminated (see, e.g. Wiener Medico-Legal 
Aspects of Blood Transfusion, a report of 
the Committee on Medico-Legal Prob- 
lems of the American Medical Associa- 
tion (1953); Portis, Diseases of the Di- 
gestive System (3rd ed., 1953), p.667; Re- 
port on Jaundice Following Administra- 
tion of Human Serum [1943], Public 
Health Reports, Vol. 58, No. 33, pp. 
1233, 1241), but, whether that is so or 
not, the fact is that, if the transaction 
were to be deemed a sale, liability would 
attach irrespective of negligence or other 
fault. The art of healing oe calls 
for a balancing of risks and dangers to a 
patient. Consequently, if injury results 
from the course adopted, where no negli- 
gence or fault is present, liability should 
not be imposed upon the institution or 
agency actually seeking to save or other- 
wise assist the patient.” (123 N.E. 2d, at 
795.) 


Significant illustrations of what may be 
expected from a properly instructed trial 
jury in warranty cases are presented by the 
interesting recent developments in the so- 
called “tobacco lung cancer” cases. After a 

34308 N.Y. 100, 123 N.E. 2d 792 (1954) , reversing 


283 App. Div. 789, 129 N.Y.S. 2d 232 and Sup., 128 
N.Y.S. 2d 176. 
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period of considerable controversy, some 
medical authorities have now concluded 
that cigarette tobaccos may contain cancer 
producing (carcinogenic) substances and as 
such may have caused diagnosed lung can- 
cer in long time heavy smokers. As a result 
a number of suits have been filed in vari- 
ous jurisdictions of the country against to- 
bacco companies based upon both negli- 
gence and breach of the implied warranties 
of quality. In the only two cases which have 
gone to verdict, the tobacco companies 
have successfully defended. Of particular 
interest in this connection is the first cigar- 
ette-cancer case to go to a jury, Green v. 
American Tobacco Company, recently con- 
cluded in a trial court of the state of Flori- 
da. There the estate of Edwin P. Green, 
who died in 1958 of lung cancer, brought 
suit for $1,500,000.00 based upon negligence 
and breach of implied warranty. The jury 
was instructed on the implied warranty is- 
sue as follows: 


“Now the other theory in this case is the 
theory of implied warranty. The manu- 
facturer of products which are offered 
for sale to the public in their original 
»ackage for human consumption or use 
impliedly warrants that its products are 
reasonably wholesome or fit for the pur- 
pose for which they are sold, but such 
implied warranty does not cover such 
substances in the manufactured product, 
the harmful effects of which no developed 
human skill or foresight can afford knowl- 
edge.” 


Special interrogatories were tendered as 
follows: 


“The Jury will please answer the follow- 
ing questions, or such part thereof as re- 
quired by the directions, and base each 
of their answers upon what is shown by a 
preponderance of the evidence in this 
case. 


(1) Did the decedent Green have pri- 
mary cancer in his left lung? 
If your answer is “Yes”, then 

(2) Was the cancer in his left lung the 
cause or one of the causes of his death? 


If your answer to the above question 
is “Yes”, then 

(3) Was the smoking of Lucky Strike cig- 
arettes on the part of the decedent 
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Green a proximate cause or one of 
the proximate causes of the develop- 
ment of cancer in his left lung? 


If your answer to the above question 
is “Yes”, then 

(4) Could the defendant on or prior to 
February 1, 1956, by the reasonable 
application of human skill and fore- 
sight have known that users of Lucky 
Strike cigarettes, such as the decedent 
Green, would be endangered, by the 
inhalation of the mainstream smoke 
from Lucky Strike cigarettes, of con- 
tracting cancer of the Lung? 
If your answer to the above question 
is “Yes”, then 


DAMAGES... 


Foreman 


The jury answered affirmatively to the 
first three questions but nevertheless an- 
swered the last interrogatory “No”, and so 
rendered a verdict in favor of the tobacco 
company. 

It can only be concluded that the jury 
there believed that the product contained 
a substance of potential danger to some us- 
ers; but that even in the absence of negli- 
gence it was unreasonable to impose lia- 
bility therefor in view of the state of medi- 
cal knowledge at the time of the sales 
upon which the warranty claim was essen- 
tially based.** 

In the second and latest cigarette-cancer 
case to go to a jury, Lartigue v. R. J. Rey- 
nolds,3* the court in New Orleans charged 
the jury in terms virtually identical to the 
language quoted above from Green v. Amer- 
ican Tobacco Company. Additionally the 
New Orleans court instructed: 


“The warranty of general quality which 
is implied by Louisiana law is only as to 
those qualities of which a manufacturer 


35An analogous approach is taken in LaPorte v. 
U.S. Radium Corp., 13 F. Supp. 263 (D.N.Y., 1935), 
involving the radium necrosis suffered by a luminous 
watch dial painter, where the court very carefully 
noted that the case had to be decided on the facts 
as they existed in the light of the scientific and med- 
ical knowledge of 1917 to 1920 when decedent was 
injured, rather than in the light of the rapidly ad- 
vanced scientific knowledge existing later at the 
time of the law suit. 

36The case is digested in Vol. 3, No. 17 of the Per- 
sonal Injury Newsletter, at p. 165 (Matthew Bend- 
er & Co., Nov. 7, 1960) . 
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can have knowledge in the exercise of 
reasonable diligence, the absence of which 
causes damage that is reasonably fore- 
(Reporter's Transcript, pg. 32- 
10. 

“If you find that at the time Mr. Lar- 
tigue’s cancer started . . . the state of med- 
ical knowledge was then such that the 
defendants could not have anticipated in 
the exercise or reasonable care that their 
products would cause cancer, then your 
verdict on the issue of implied warranty 
would be in favor of the defendants.” 
(Reporter's Transcript, p.3211.) 


Again a verdict in favor of the tobacco com- 
pany resulted. 

Thus, when the relative nature of the im- 
plied warranties of quality is fully explained 
there is necessarily an issue for the trier of 
fact in virtually every case as to what was 
warranted in the particular instance. This 
is the antithesis of absolute liability, where 
the imposition of liability is merely a func- 
tion of the issue of proximate cause. 

Whatever the claimed social desirability 
of the imposition of more stringent liabili- 
ty upon manufacturers, it may be there- 
fore doubted that the implied warranties 
provide an appropriate vehicle for such a 
philosophy. The destruction of certain es- 
sential elements of the warranty cause of ac- 
tion necessary to make it serve these ends 
results in the very destruction of the war- 
ranty theory itself. 

There are other basic historical reasons 
why the cause of action for breach of im- 
plied warranty cannot be adapted to the 
cause of absolute liability. 

Thus, the implied warranties of quality 
evolved in response to a cumetel need 
for some method of reasonable regulation 
of products sold in the market place. His- 
torically, these warranties were regarded 
as attaching by force of law to the contract 
of sale itself, and consequently a “sale of 
goods” has always been a prerequisite.** 
The existence of another prerequisite,** 
usually referred to as “privity of contract”, 
has been a continuing embarrassment for 
those who would employ the traditional 
implied warranty concept in favor of a re- 
mote consumer. Insistence upon warranty 
liability where there is in fact no contrac- 
tual relationship results in awkward sub- 
terfuge and murky reasoning in judicial 
opinions. 

37U.S.A. §§ 1, 15; Civ. Code §§ 1721, 1735. 


38See Torpey v. Red Owl Stores, 129 F. Supp. 404, 


409 (D.C. Minn. 1955), aff'd 228 F. 2d 117 (8 Cir., 
1955) . 
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Another problem which has arisen where 
warranty has been made to serve the cause 
of an all-encompassing absolute liability 
is that in most states the law as to implied 
warranty is a part of the Uniform Sales Act, 
which plainly requires both a sale of goods 
and contractual relationship between the 
parties. In ignoring this a court must ig- 
nore the very statutory basis of liability. 

Where litigants have persuaded the 
courts that warranty theories should never- 
theless apply in the absence of these con- 
ditions precedent, there has been a confu- 
sion of negligence and warranty which, prac- 
tically speaking, has resulted in the virtual 
abandonment of implied warranty as a ba- 
sis of liability. ‘This confused merger of 
wholly different legal theories has created a 
vacuum where the concepts used to impose 
liability are ill-defined at best.*° 

Paradoxically, such confusion of basic le- 
gal principles illustrates that often other 
effective remedies more readily available 
than warranty exist for the benefit of the 
claimant in a products liability case. Such 
remedies, of course, include the theories 
of negligence, negligence per se, misrepre- 
sentation or deceit, and liability for ultra- 
hazardous activity. A frequently quoted 
phrase, usually taken out of context, states 
that “the remedies of injured consumers 
ought not to be made to depend upon the 
intricacies of the law of sales.”*° Indeed 
they should not; there is no need to become 


39See for example, the language in the recent 
Michigan Supreme Court opinion in Spence v. 
Three Rivers Builders & Masonry Supply, Inc., 353 
Mich. 120, 90 N.W. 2d 873, 878 (1958) “... there is 
authority for treating actions of this kind based up- 
on implied warranty by the manufacturer as though 
they were explicitly grounded upon negligence.” 

40Ketterer v. Armour & Co., 200 Fed. 322, 323 (S. 
D.N.Y., 1912). Of course, this was a pure and simple 
negligence case not involving the Uniform Sales Act 
or any implied warranty issues. Defendant had sold 
diseased pork without inspecting it for trichinae. 
The district court in discussing the duty of defend- 
ant to make an inspection stated: “The producer 
should be held responsible for the results of negli- 
gent acts which he can readily foresee .. . The natur- 
al, probable and almost inevitable result of his neg- 
ligence will be injury to the consumer and .. . 
every consideration of law and public policy requires 
that the consumer should have a remedy. If there 
are no authorities which grant one it is high time for 
such an authority.” (Id. at 323). 

It is noteworthy that at the subsequent trial of the 
case, plaintiff's complaint was dismissed upon mo- 
tion of defendant. This dismissal was affirmed by 
the United States Court of Appeals for the Second 
Circuit, after an exhaustive review of authorities, on 
the basic tort ground that defendant had measured 
up to the standard of care demanded by the law. 
247 Fed. 921 (2d Cir., 1917). 
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involved in these intricacies where other 
remedies are sufficient. 

Nevertheless, confusion of theories is par- 
ticularly apparent in the “food” cases where- 
in the vast majority of decisions appear to 
discuss negligence issues in warranty terms. 
Actually, the so-called “foodstuffs excep- 
tion” to the requirement of privity is fun- 
damentally a judicial recognition of the ob- 
vious fact that where a mouse or human toe 
or particle of glass or arsenic has found its 
way into prepared food or drink, someone 
in the chain of preparation has not used 
the standard of care which society can ex- 
pect [rom such persons. 

Recent decisions trom the appellate 
courts of the states of New Jersey and Wash- 
ington illustrate how the boundaries be- 
tween negligence and warranty have become 
increasingly nebulous in recent years. In 
Pabon v. Hackensack Auto Sales, Inc., 164 
A. 2d 773 (Superior Court, N. J., Appellate 
Div. 1960), the quantum of evidence re- 
quired to establish a prima facie case of 
breach of warranty appears to resemble the 
res ipsa loquitur presumption. 

Here the minor plaintiff was injured 
while driving a new Ford automobile pur- 
chased one month prior to the accident from 
defendant dealer. While negotiating a 
right hand turn, the steering wheel locked, 
plaintiff stepped on the gas thinking this 
would relieve the situation, and thereupon 
jammed on the brakes. The vehicle went 
out of control, jumped a curb and struck 
a pole. 

Negligence of the auto dealer, and the 
manufacturer in manufacturing a defective 
ball bearing was alleged, as was breach of 
warranty. 

The trial court dismissed upon lack of 
privity between plaintiffs and defendants, 
and the absence of negligence in failure to 
discover the defect, and this dismissal was 
reversed on appeal. 

In regard to warranty, the appellate court 
held that plaintiff was not barred by the 
lack of privity, basing its conclusion. upon 
Henningsen v. Bloomfield Motors, Inc., 161 
A. 2d 69, decided between the time of the 
trial and this appeal, holding that an im- 
plied breach of warranty of merchantibility 
extends to all persons who in the reasonable 
contemplation of the parties to the war- 
ranty, might be expected to become a user 
of the automobile. Here the minor plain- 
tiff gave consideration for the purchase of 
the automobile, and although title to the 
auto was in the name of his sister, plaintiff 
was an equitable owner, and as such was en- 
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titled to recover for the property damage to 
the vehicle as well as his personal injuries. 

The appellate court further held that 
the evidence sufficient to establish a prima 
facie case of breach of implied warranty 
against both defendants was established by 
the plaintiff's testimony that the car was 
“rough” and he experienced a “clicking” 
sensation when turning the steering wheel, 
which he reported to the dealer shortly af- 
ter delivery. Another witness testified that 
he drove the vehicle after the accident, and 
noticed a “washboard” action. Parts of a 
broken ball bearing were later discovered in 
the steering wheel housing, and when re- 
paired, the vehicle drove without flaw. 

Dismissal of the negligence count against 
the manufacturer and dealer was upheld, 
however, on the grounds that each had a 
right to rely on the care of the original man- 
ufacturer of the ball bearings, and plain- 
tiffs’ evidence showed reasonable inspec- 
tion and tests were made by Ford Motor 
Company to discover the defect. 

McKinney v. Frodsham, 356 P. 2d 100 
(Superior Court, Wash., 1960), was an ac- 
tion for personal injury sustained by a five- 
year old passenger who fell out the door of 
an automobile which flew open as the auto 
rounded a curve. 

Plaintiff alleged that the defendant own- 
ers (1) failed to close and fasten the door 
properly, and (2) were using a car with the 
door latch in a state of disrepair. 

As against the defendant dealer, plaintiff 
alleged negligence in selling an automobile 
with a defective door mechanism foreseeably 
dangerous to passengers. The Trial Court 
entered a judgment based on negligence 
against both the owners of the vehicle and 
the car dealer. 

The Washington Supreme Court af- 
firmed the plaintiff's judgment against the 
automobile dealers, but reversed the judg- 
ment against the owners on the grounds that 
it was error to submit the question of their 
negligence to the jury on the basis of res 
ipsa loquitur. In so doing it upheld the 
trial court’s instruction that an automobile 
dealer has a duty to inspect a vehicle be- 
fore sale, and is charged with knowledge of 
whatever a reasonable inspection would 
disclose. This need not be a factory type of 
inspection, but the dealer must observe and 
investigate the parts and appliances for 
safety and to determine whether the ve- 
hicle operates properly. 

The instruction was reconciled with Sec- 
tion 402 of the Restatement of Torts, on 
the ground that the Restatement provi- 
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sion refers only to defects discoverable by 
full factory inspections only, as opposed to 
defects readily apparent to an informed 
dealer. Evidence to support the instruction 
was found in the testimony of an automotive 
engineer that because of the shape of the 
component parts of the door latch, it could 
be pulled or pushed open without — 
ulation of the door handle even though the 
door was fully closed upon application of 
10 to 25 pounds of force applied to the 
latch area; further, in 25 percent of the 
vehicles he tested, the door latch was sim- 
ilarly defective. 

In the Washington case the court was 
thus able to use normal negligence theory 
to conclude that the facts raised a jury is- 
sue as to liability without the necessity 
of invoking warranty principles. 

Legally speaking, it therefore appears 
neither necessary nor desirable to torture 
warranty concepts to produce liability 
where a product causes injury. Negligence 
remedies as expanded in scope by recent 
judicial decisions appear to be more than 
equalizing the position of the injured party 
in this field; for example, the liberalization 
of the doctrine of res ipsa loquitur has done 
much to assist the claimant in meeting his 
burden of proof and to require the defend- 
ant to come forward with explanatory evi- 
dence.*! In the light of such developments 
there seems little reason to destroy the ex- 
isting basis of warranty liability either by 
the piecemeal abolition of the privity re- 
quirement in the case of selected products 
or by emasculating the concept contrary to 
the intended scope of the Uniform Sales Act. 

Law should be and usually is interpreted 
fairly for both the consumer and the man- 
ufacturer. If a manufacturer is careless in 
producing a product, there should be li- 
ability. If for any reason a product is not 
properly manufactured or tested, there 
should be liability for any harm that re- 
sults. But where a product is manufactured 
without negligence and is properly develop- 
ed and tested in accordance with the best 
scientific knowledge then available, and 
any applicable governmental regulations 
have all been carefully followed, the manu- 
facturer should not be held liable solely by 
distorted application of the doctrine of im- 
plied warranty. 


41See, e.g., 
Zentz v. Coca-Cola Bottling Co., 39 Cal. 2d 436, 
247 P. 2d 344 (1952) ; 
Gordon v. Aztec Brewing Co., 33 Cal. 2d 514, 
203 P. 2d 522 (1949); 
Escola v. Coca-Cola Bottling Co., 24 Cal. 2d 453, 
150 P. 2d 436 (1944). 
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The Law of Fidelity Bonds* 


James E. Ciark 
Birmingham, Alabama 


Generally: 


FIDELITY bond is an agreement in 

writing between three persons, usual- 
ly designated as the employee, the person 
to be bonded; the employer, the person to 
whom the bond is issued; and the surety, the 
one issuing the bond. These parties are 
commonly referred to as principal, obligee, 
and surety, respectively. The agreement is 
to answer for the debt, default and miscar- 
riage of the principal by the surety. It prob- 
ably does not fall within the scope of the 
statute of frauds because it is an original 
undertaking between the parties and more 
in the nature of a contract of insurance. The 
object is to provide the obligee, usually an 
employer, with indemnity against loss from 
infidelity, dishonesty or default of an em- 
ployee, agent, fiduciary or the like. 


The courts are practically uniform in 
holding that a fidelity bond is a contract of 
insurance, and is to be governed by the 
same rules and regulations as other contracts 
of insurance. Hunter v. U. S. F. & G. Co., 
167 S. W. 692 (Tenn.), and Wilhoit v. 
Furnish, 174 S. W. 2d 515 (Ky.), 149 A. 
L. R. 941. Where such bonds are suscepti- 
ble of two interpretations that construction 
will be adopted which favors the liability 
of the insurer for the act or default in ques- 
tion. But like other contracts, fidelity bonds 
should receive a reasonable construction in 
order to carry out the presumed intention 
of the parties as expressed by the language 
used. See Madison County Farmers Assoct- 
ation v. American Employers Insurance 
Company, 209 F. 2d 581 (Ark.), 42 A. L. R. 
2d 753. 


The Principal: 


As previously stated, the person or firm 
on whose behalf the bond is required is 
designated as the principal in the bond. In 
most instances he is in the employ of the 
obligee. As the bond insures the employer 
against the default and dishonest acts of 


*Delivered before the Insurance Section of the 
Tennessee Bar Association at its Annual Meeting, 
June 9th, 1960, at Gatlinburg, Tennessee. 
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his “employees” the meaning of the term 
“employees” becomes important, and pri- 
marily is to be determined from the inten- 
tion of the parties as evidenced by the con- 
text of the bond, and the construction 
placed on them by the parties. In the ab- 
sence of specific guides, or in case of doubt 
and ambiguity, the courts very generally — 
take into consideration one or more of the 
following questions, among others, in de- 
termining whether the employer-employee 
relationship exists: 


(1) Whether there is an agreement as to 
compensation for services performed 
or to be performed. 

(2) Whether control is exercised over 
the acts of the alleged employee. 

(3) And whether there is the right of 
discharge. 


It has been held that a fidelity bond did 
not include a District Telegraph Company’s 
employee who was directed each day by the 
telegraph = to go to the obligee’s 
offices and on leaving there to report to the 
telegraph company which paid him a regu- 
lar salary, and which in turn was paid by 
the obligee for the employee’s time. Au- 
chincloss v. U. S. F. & G. Co., 179 N. Y. S. 
454. On the other hand, a party employed 
by a car dealer to buy and sell used automo- 
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biles on commission who worked regular 
hours, received daily instructions, reported 
each day’s activities and could not make 
purchases or sales unless approved was 
held to be an “employee” within a 
bond. Fellow v. New Amsterdam Casualty 
Company, 70 A. 2d 299 (Penn.). 

In the case of U. S. F. & G. Co. v. Sexton, 
67 S. E. 649 (Ga.), where three individuals 
were recited in the bond as partners, and the 
bond was executed by them individually 
and as a partnership, it was held that the 
bond protected the obligee against the dis- 
honest acts of either or all of them. But see 
Brewer v. National Surety Company, 169 F. 
2d 926 (Okla.), relating to joint ventures. 


Generally, a suit can be maintained 
against the surety alone without joinder 
of the employee-principal, and the obligee 
is not obligated first to exhaust its remedies 
against the employee as a condition prece- 
dent to maintaining an action on the bond. 
This is merely to say that the obligation of 
the surety is primary as with other con- 
tracts of insurance. See American Indemni- 
ty Company v. W. C. Munn Company, 278 
S. W. 956 (Texas) . 


The Obligee: 


The obligee in a fidelity bond is the per- 
son, firm or corporation named therein as 
the beneficiary thereunder. Its right to as- 
sert a claim against the surety for an alleged 
breach of the bond is unquestioned, but 
sometimes circumstances arise which may or 
may not give rise to the right of some third 
person not specifically named in the bond 
to assert a claim for loss occasioned by the 
dishonesty of the employee or employees 
covered. Receivers, trustees and liquidators 
have been allowed to stand in the shoes of 
the obligee in maintaining actions against 
the surety on a fidelity bond. It has been 
held, however, that depositors in banks are 
not beneficial obligees under the fidelity 
bond of a bank. See Fidelity and Deposit 
Company of Maryland v. Duke, 293 Fed. 661 
(Wash.) , and Lindsey v. Standard Accident 
Insurance Company, 173 So. 53 (Ala.), 
holding that the creditor of a bank could 
not sue the surety for loss occasioned by 
the dishonesty of its officers, agents and em- 
ployees since the contract was not a statutory 
bond. 


Types of Bonds: 


There are numerous forms of fidelity in- 
surance wherein the faithfulness of certain 
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persons under particular circumstances are 
guaranteed. This would include fiduciary 
bonds wherein the integrity of a person act- 
ing in a representative capacity is insured; 
statutory bonds on warehousemen, plumb- 
ers, dealers and salesmen in securities, etc.; 
and, of course, the banker’s blanket bond 
for financial institutions. For the purpose 
of this discussion, however, we are con- 
cerned mainly with the type of coverage 
available to an employer wishing to insure 
against loss from the dishonesty of one or 
more employees. ‘The forms of fidelity in- 
surance for this purpose generally are as 
follows: 


(1) Individual—covers one employee by 
name. 


(2) Schedule— 


(a) Name schedule—covers several 
employees by name and 
amount. 

(b) Position schedule—covers sever- 
al employees by position and 
amount. 


(3) Blanket 


(a) Primary commercial—covers all 
employees—pays amount of 
bond per single loss—regardless 
of number of employees involv- 
ed. 


(b) Blanket position—covers all em- 
ployees and pays amount of 
bond for each employee in- 
volved. 


As shown from the foregoing, under cer- 
tain forms of blanket bonds it is not neces- 
sary for the employer to identify the par- 
ticular employee causing the loss, so long 
as he can offer proof to show that the loss 
did occur during the period of the bond 
and by reason of an act of fraud or dishon- 
esty. Under a fidelity bond insuring a bank 
to a certain amount on each employee, and 
containing a clause limiting liability to the 
amount of coverage in any one case, where 
it was shown that the loss was due to one 
or more of a group of employees without 
the necessity of designating a specific em- 
ployee, the surety was held liable to the 
amount of the coverage on each employee 
where it was shown that the loss was from 
the joint dishonesty of two or more identi- 
fied employees. Shaw v. Metropolitan Casu- 
alty Company, 62 F. 2d 133 (Texas) , 88 A. 
L.R. 453. 


at 
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In Hartford A. & I. Co. v. Collins-Dietz- 
Morris Company, 80 F. 2d 441 (Okla.), 
where a wholesale grocery was able to es- 
tablish concerted action among its employ- 
ees to embezzle merchandise, and many of 
the parties were identified, although the ex- 
act amount each took could not be deter- 
mined, it was held there could be a recovery 
under a bond which made it unnecessary to 
designate the specific employees guilty. But 
in the absence of proof of such a conspiracy, 
it has been held that there could only be a 
recovery for losses traced to an identified 
employee under a named employee schedule 
bond. See U.S. F. & G. Co. v. Commercial 
National Bank, 55 F. 2d 564 (Texas). 
When within the contemplation of the bond 
it is necessary to identify the employee who 
was guilty of the acts which caused the loss, 
the narrowing of the inquiry down to two 
or three employees, even though they are 
all covered by the bond, will not suffice. 
American Savings Bank & Trust Company 
v. National Surety Company, 157 Pac. 877 
(Wash.) . 


Knowledge: 


Practically every fidelity bond contains a 
provision to the effect that it shall termin- 
ate upon the discovery by the obligee of any 
fradulent or dishonest act of an employee 
covered thereunder. In the event the obli- 
gee is a partnership, the knowledge is at- 
tributable to any partner; if a corporation, 
to any officer not in collusion with the em- 
ployee in question. Mere suspicions are not 
considered knowledge and the obligee is not 
bound to use diligence in discovering a 
shortage. If, however, in the exercise of 
ordinary and reasonable care and prudence 
in giving attention to facts with which he 
is familiar, the obligee could have drawn 
the inference that the principal was the de- 
faulter, he may be charged with the knowl- 
edge of such a fact. See National Bank v. 
Fidelity & Casualty Company, 89 Fed. 819 
(N. C.). Where a bond insures against any 
dishonest act of an employee and thereafter 
provides that the bond is to terminate as 
soon as the insured shall learn of any de- 
fault committed under the bond by the em- 
ployee, the term “default” is held to be 
synonymous with a dishonest act. In this 
regard see the annotation at 104 A. L, R. 
1174. 

In the case of Guarantee Company v. Me- 
chanics Savings Bank & Trust Company, 
183 U. S. 420 (Tenn.) , where a bank, upon 
being told that its teller was speculating, 
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failed to notify the surety, it was relieved 
from liability. However, in the case of a 
bank cashier lending his brother money, 
which was in violation of the law, but sub- 
sequently approved by the directors who did 
not consider the transaction dishonest, it 
was held that the surety was not discharged 
from liability on account of a subsequent 
default on the part of the cashier. See Fi- 
delity and Deposit Company of Maryland 
v. Peoples Bank, 72 F. 2d 932 (N.C.). 
Fidelity bonds are predicated upon the 
utmost good faith between the parties, and 
any concealment on the part of the obligee 
of a material fact at the time of the execu- 
tion of the bond will declare it null and 
void. So, if the obligee knew at the time of 
the delivery of the bond that the employee 
was a defaulter, it is a fraud on the surety 
which will relieve it from any liability. Na- 
tional Surety Company v. Julian, 150 So. 
474 (Ala.). The question arises as to when 
knowledge of dishonesty is imputed to the 
obligee, and in the Tennessee case of Globe 
Indemnity Company v. Union & Planters 
Bank & Trust Company, 27 F. 2d 496, it was 
held that knowledge by certain employees 
of the bank’s dishonest practices will not be 
knowledge of the bank. The typical pro- 
vision in a present day bond is to the effect 
that knowledge on the part of an officer 
not in collusion with the one in default is 
knowledge of the corporation, and such a 
stipulation will prevail because it represents 
the agreement of the parties. The general 
rule is, however, that knowledge of an em- 
ployee or officer of the obligee in collusion 
with the person guilty of the dishonest prac- 
tice is not sufficient to bind the company. 


Discovery Period: 


The modern forms of bond provide that 
the obligee has a certain length of time aft- 
er the bond terminates within which to dis- 
cover a shortage covered thereunder. If no 
claim is made or the loss is not discovered 
within the time prescribed in the bond for 
the discovery of the loss the surety is not 
liable, and many cases have so held. 

The better reasoned opinions hold that 
despite the discovery period limitation there 
is some duty on the part of an obligee to 
use ordinary care in the discovery of the 
shortage. In this connection the Tennessee 
court in King’s Inc., v. Maryland Casualty 
Company, 88 S. W. 2d 456, had this to say: 


“No great diligence is exacted of an em- 
ployer to discover derelictions on the part 


I 
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of his employees covered by the bond, 
and we believe that no decision has ex- 
acted anything more than ordinary care 
of an employer in this particular. At the 
same time we think that no court would 
justify an employer in wilfully shutting 
his eyes to an employee’s dishonesty and 
in failing to report same if the employer 
expected to obtain redress on the bond.” 


It has been held that the requirement of 
discovery of the loss within a stipulated pe- 
riod has been met where the existence of a 
shortage becomes known within the time 
specified, although its exact amount is not 
determined until later. The provision does 
not change or limit the statutory period for 
bringing suits, but merely limits the liabili- 
ty of the insurer to losses occurring and dis- 
covered within the specified time. See Web- 
ster v. U.S. F.& G. Co., 153 So. 159 (Miss.) , 
also the annotation at 77 A. L. R. 869 to 
the effect that such a clause is a material 
one. 

Of course, in order to recover under any 
fidelity bond the loss must not only be one 
attributable to one or more of the acts of 
dishonesty covered, but it must occur dur- 
ing the time the bond is in full force and 
effect. 

In one case the surety on a fidelity bond 
was not allowed to disclaim liability be- 
cause a loan on an unsecured note was made 
before the bond was in force where much 
of the misconduct consisted in concealing 
the fact that the note was not secured and 
occurred after the bond was in force. See 
National Surety Company v. Bank of De- 
beque, 240 Pac. 691 (Colo.). 

In another case, loss to a bank occurred 
when the teller actually abstracted the mon- 
ey though he concealed it by withholding 
deposit slips which continued into a period 
covered by the bond of another surety. See 
Royal Indemnity Company v. North Texas 
National Bank, 25 S. W. 2d 822 (Texas) . 

And in Hartford A. & I. v. Wiel Bros., 41 
F. 2d 171 (Ala.), a loss occasioned by an 
employee's fraudulent sale during the life 
of one bond which was not actually suffered 
until after delivery when another bond was 
in force was held to be covered under the 
second bond. 


Notice of Loss Under Bond: 


Every fidelity bond requires the obligee 
to notify the surety of a claim thereunder 
within a certain specified time. This time 
limit varies according to the form of bond 
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issued. Some bonds provide for notice im- 
mediately, others as soon as practical, and 
still others within a definite period. 

Immediate notice has been interpreted to 
mean that degree of promptitude as is rea- 
sonable under the circumstances, or within 
a reasonable time. 

Of course, the notice of default required 
by a surety bond is not due until the fact 
of which the surety is to be apprised is 
known to the insured, or until S should 
have known it in the exercise of reasonable 
diligence. Actual knowledge and not mere 
constructive notice of a default is required 
to charge an employer with the duty of giv- 
ing notice to the surety, and a provision for 
notice after knowledge of the wrongful act, 
or after discovery of the resulting loss does 
not require notice when the obligee merely 
suspects or has reason to suspect wrongdo- 
ing. See American Surety Company v. Pau- 
ly, 170 U. S. 133, and the annotation at 129 
A. L. R. 1404. 


The authorities are agreed on the propo- 
sition that the provision in the fidelity bond 
for the giving of notice, where not in con- 
travention of some state statute, is a valid 
one, and a condition precedent to recovery 
by the obligee. In some states it is also true 
that the provision must be strictly complied 
with or there can be no recovery even 
though the bond does not contain a for- 
feiture clause. In this connection see Na- 
tional City Bank v. National Security Com- 
pany, 58 F. 2d 7 (Tenn.). 

In Alabama, under the doctrine that for- 
feitures are to be discouraged, a right of re- 
covery will not be avoided for failure to 
comply with the condition precedent of giv- 
ing notice unless there is a specific stipula- 
tion in the contract as to such a penalty. 
See American National Bank v. U.S. F. & 
G. Company, 7 F. Supp. 578. 

The charging off as a bad debt of more 
than $5,000.00 in the principal’s account, 
after an audit of the books, constituted 
knowledge on the part of the obligee, and 
failure to give notice within ten days there- 
after precluded recovery by the purchaser 
of the obligee’s assets. King’s, Inc., v. Mary- 
land Casualty Company, 88 S. W. 2d 456 
(Tenn.). 

In Nashville & American Trust Company 
v. Aetna Casualty & Surety Company, 110 S. 
W. 2d 1041 (Tenn.) , a receiver of a hospital 
who failed to give notice within the time 
stipulated by the bond covering an employ- 
ee of the hospital was precluded from re- 
covery. 
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It is thought, of course, that in the event 
the surety can show prejudice on account 
of the failure of the obligee to give notice 
of default within the time provided by the 
bond, such will avoid coverage whether the 
contract contains a forfeiture stipulation or 
not. 


Proof of Loss Under Bond: 


Another requirement imposed on the ob- 
ligee by every fidelity bond is the filing of 
proof of loss within a specified time. Like 
the provision for giving the surety notice 
of a loss under the bond, the provision for 
filing proof of loss is a condition precedent 
to recovery with the cases being split as to 
whether or not the surety need to show that 
its rights were prejudiced by the obligee’s 
failure to file the proof of loss within the 
manner or within the time provided. Of 
course, however, if the bond contains the 
further provision that a breach of any of 
the conditions will avoid coverage, then by 
the great weight of authority the showing 
of prejudice would not be necessary. 

At this point it might be well to mention 
that it is not difficult for a surety to waive 
its rights either as to the notice or proof of 
loss provision, and the same rules of law 
governing waiver and estoppel applicable 
to other types of insurance cases would 
govern. Such also is the situation involving 
problems of warranties and representations. 


Losses Under Fidelity Bonds: 


Fidelity bonds ordinarily agree to indem- 
nify or reimburse the employer for any loss 
of money or other personal property caused 
by some act of dishonesty committed by the 
employee bonded, either while acting alone 
or in collusion with another. Generally, 
this includes indemnity against loss by 
larceny, theft, embezzlement, forgery, mis- 
appropriation, wrongful abstraction, wilful 
misapplication, or any other fraudulent or 
dishonest act. It may cover the loss of mon- 
ey or property held by the insured as bailee, 
trustee or agent or in which he has some 
pecuniary interest. It has been stated that 
a loss must be actually suffered by the em- 
ployer to warrant recovery on a bond con- 
ditioned against the dishonesty of an em- 
ployee. See Curran & Treadway v. Ameri- 
can Bonding Company, 192 So. 335 (La.). 

Under a bond which purports to cover 
only the fraud or dishonesty of an employ- 
ee, it is generally held that losses due to 
negligence or carelessness of the employee 
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do not render the surety liable. —The same 
is true as to the employee’s incompetency. 
Village of Plummer v. Anchor Casualty 
Company, 61 N. W. 2d 225 (Minn.) . Where 
the negligence can amount to fraud the sur- 
ety is liable. So where a cashier is instruct- 
ed not to cash any checks for certain persons 
and he violates the instructions, and there 
is some indication that he profited by so 
doing, he is guilty of dishonesty. See First 
National Bank v. U.S. F. & G. Co., 137 N. 
W. 742 (Wis.). It has been held, however, 
that the failure of the principal to observe 
the rules of the obligee with regard to the 
extension of credit to customers, by extend- 
ing them credit without permission, result- 
ing in a loss to the obligee, is not within 
the contemplation of his fidelity bond in 
the absence of bad faith on his part. Ameri- 
can Surety Co. v. Gracey, 252 S. W. 263 
(Texas), and Jelleco Grocery Co. v. Sun 
Indemnity Company, 114 S. W. 2d 83 (Ky.) . 
Generally, an employee cannot borrow the 
funds of his employer without the latter’s 
consent and approval, without breaching 
his fidelity bond. See National Surety Com- 
pany v. Williams, 77 So, 212 (Fla.). How- 
ever, an employee who became indebted to 
his employer through mistake or careless- 
ness, or through using his employer’s funds 
for his personal use with no intention to 
defraud, has been held not guilty of a dis- 
honest act. Taylor v. DeCamp, 23 P. 2d 61 
(Calif.). If the employer has knowledge 
that the employee is temporarily using 
funds collected by him and he consents 
thereto, expressly or by implication, it has 
been held that there can be no recovery on 
the fidelity bond. See Dixie Fire Insurance 
Company v. Nelson, 157 S. W. 416 (Tenn.). 


It seems to be the consensus of opinion 
among the courts that it is unnecessary for 
the principal to personally gain by reason 
of the dishonest transaction giving rise to 
the employer’s loss. If what the em- 
ployee does is dishonest, even though 
at the discretion of his superior officer, the 
surety is liable for the consequent loss. In 
this connection see U. S. F. & G. Co. v. Citi- 
zens State Bank, 116 So. 605 (Miss.) ; Hall 
v. Aetna Casualty and Surety Company, 89 
F. 2d 885 (N. Y.), and Home Exchange 
Bank v. Koch, 32 S. W. 2d 86 (Mo.). 


Generally, a guilty or fraudulent intent 
on the part of the employee is necessary in 
order to permit recovery on a fidelity bond, 
and while it has been held immaterial 
whether the dishonest employee has receiv- 
ed any of the money or securities secured 
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by means of a conspiracy to defraud, never- 
theless the element of personal gain or prof- 
it may be considered in determining the in- 
tent with which the employee’s acts were 
done. See Mortgage Brokerage Company 
uv. Mills, 67 P. 2d 68 (Colo.) . 


Although it has been stated that some- 
thing more than mere negligence, or a mis- 
take of judgment on the part of the employ- 
ee must be shown, a factual question of li- 
ability for the loss may be fairly raised by 
evidence showing that the employee had 
such a reckless, wilful, and wanton disre- 
gard for the interest of his employer that 
his acts palpably subjected the employer 
to likelihood of loss. See annotation at 98 
A. L. R. 1266. It has been held that if the 
employee, knowing the risk involved, fails 
to use such diligence in protecting property 
entrusted to his care as should be used by 
an ordinarily prudent person, the surety 
may be held liable for the resulting loss. 
Frink v. Southern Export Company, 8 S. E. 
862 (Ga.). 

Liability on a fidelity bond covering 
fraud or dishonesty is not limited to such 
losses as result from the criminal acts of the 
employee, but such words have been con- 
strued to have a broader meaning and to 
include any acts which show a want of in- 
tegrity or a breach of trust. See Prior Lake 
State Bank v. National Surety Corporation, 
80 N. W. 2d 612 (Minn.), 57 A. L. R. 2d 
1306. It has been stated that an obligee 
under a bond covering fraudulent or dis- 
honest acts may interpret such words ac- 
cording to their ordinary meaning, which 
is wrongful purpose and moral obloquy. 
Such acts involve bad faith, wilfulness, 
breach of honesty or moral turpitude affect- 
ing the official fidelity or moral character 
of the employee and may or may not 
amount to a crime. Charles W. Schriver 
Travel Bureau v. Standard Surety and Casu- 
alty Company, 269 N. Y. Supp. 804 (N. 
Y.). But fraudulent or dishonest acts must 
amount to more than casual acts consisting 
of irregularities, mistakes and omissions of 
duty. It has been stated that wrongful or 
illegal acts if done in good faith or with the 
employer’s approval would not constitute 
fraud or dishonesty within the meaning of 
a fidelity bond. Bank of Commerce and 
Trust Company v. Union Indemnity Com- 
pany, 142 So. 156 (La.). See, also, Irvin 


Jacobs & Company v. Fidelity & Deposit 
Company of Maryland, 202 F. 2d 794 (Ill.), 
37 A. L. R. 2d 889. 

Proof of the disappearance of goods or 
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property entrusted to the custody of an em- 
ployee, without further proof connecting 
the employee with the disappearance, is not 
sufficient to warrant recovery on a fidelity 
bond providing against loss by fraud, dis- 
honesty, etc. Hartford A. & I. Company v. 
Hattiesburg Hardware Stores, 49 So. 2d 813 
(Miss.) , 23 A. L. R. 2d 1053. 


Generally, it is deemed to be necessary to 
show something more than the mere fact of 
a loss, in order to render the surety liable. 
See Salley v. Globe Indemnity Company, 
131 S. E. 616 (S. C.), 43 A. L. R. 971, hold- 
ing the surety on the bond of a warehouse- 
man’s caretaker not liable where the obli- 
gee could show no more than that 50 bales 
of cotton had disappeared. Liability of the 
surety cannot be predicated upon pure spec- 
ulation, and other reasonable hypothesis of 
loss must be excluded in order for the sure- 
ty to be held answerable. Cresent Cigar & 
Tobacco Company v. National Casualty 
Company, 155 So. 505 (La.). A surety was 
deemed not to be liable where the employ- 
ee’s failure to account was due to the act 
of other employees, of which he had no 
knowledge. J. & W. C. Schull, Inc. v. Ameri- 
can Surety Company, 10 P. 2d 777 (Calif.) . 
The general rule, however, is that where 
an employee has collected or received the 
money of his employer his failure to pay it 
over or account for it will render the surety 
responsible. The refusal of an employee 
to turn over money of his employer may 
not amount to fraud or dishonesty if there 
are mutual demands and the employee hon- 
estly believes he is justified in withholding 
the money, but if he uses the money so that 
he is unable to pay it over on final settle- 
ment, he may be guilty of dishonesty. Citi- 
zens Trust and Guaranty v. Globe, 229 Fed. 
326. Advances made to an employee for 
which he was to account on final settlement 
with the employer are not covered under 
the bond. U. S. F. & G. Co. v. Overstreet, 
84 S. W. 764 (Ky.). 


Miscellaneous cases involving losses un- 
der fidelity bonds include one where the us- 
ing of an employer’s car contrary to his 
orders, during which time the car was stol- 
en, was considered a wrongful abstraction 
within the bond. F. & C. v. Blount Plow 
Works, 136 N. E. 559 (Ind.). The surety 
on the bond of a laundry driver was held 
not liable for money collected by him from 
customers and not turned over to his em- 
ployer, where the charges were against him 
and not the customers. Greenbrier Laun- 
dry Co. v. F. & C., 171 S.E. 409 (W. Va.). 


us 
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Lending himself money without authority 
has been considered a misapplication of 
funds regardless of whether the employee 
acted in good faith. F. & D. v. Merchants 
& Marine Bank, 154 So. 260 (Miss.) . Over- 
drafts permitted by a bank employee, where 
he received no benefit from the transactions, 
were not considered as losses amounting to 
larceny or embezzlement. Guaranty Com- 
any v. Mechanic Savings and Bank Trust 
Company, 183 U. S. 402 (Tenn.). 


Admissibility of Evidence: 


As a general thing any books, reports, 
records and the like kept by the principal 
during the period the bond was in force re- 
lating to transactions dealing with his em- 
ployment and made in the usual and ordi- 
nary course of his employment are admissi- 
ble in evidence against the surety in an ac- 
tion on his bond. Entries in books kept 
under the supervision of the principal are 
also admissible. It is submitted that the 
usual type shop book rule would apply in 
such situations. 

A judgment secured by the obligee 
against the principal is admissible in evi- 
dence against the surety as prima facie proof 
of a breach of the bond and also to establish 
the amount of the loss. 

In accordance with the rule which ap- 
plies in actions on surety bonds generally 
an admission or declaration of the default- 
ing employee or officer that is competent 
evidence against him is generally compe- 
tent against the insurer or surety and will 
serve, at least prima facie, to prove liability. 
60 A. L. R. 1500. Such admissions, howev- 
er, to be competent against the surety must 
ordinarily have been made during the trans- 
action of the business for which the surety 
is bound. See Jacksonville Paper Co. v. 
Hartford A. & I. Co., 69 So, 411 (Ala.) . Dec- 
larations made after the employee has ceas- 
ed to act as such are, however, frequently 
held inadmissible. 

It is the rule in actions on fidelity bonds 
that it is proper to admit the testimony of 
qualified experts as to the facts shown by 
voluminous or complicated books of ac- 
count or records which must be examined, 
and to permit them to summarize the vari- 
ous items and entries therein, provided the 
books and records themselves are made 
available to the court and to opposing par- 
ties. 

Until recently in some of the bonds there 
was a standard insuring clause indemnify- 


INSURANCE COUNSEL JOURNAL 


April, 1961 


ing the employer against the loss of money 
or property through the dishonesty of his 
employees (including that part of any in- 
ventory shortage which the insured shall 
conclusively prove has been caused by the 
dishonesty of any employee or employees) . 
The clause was apparently designed to re- 
quire a higher degree of proof with respect 
to losses due to inventory shortages than in 
other cases, but the courts have not paid 
the “conclusive proof” clause the respect in- 
tended, being prone to say that it imposes 
upon the claimant the burden of establish- 
ing his claim and of excluding all other hy- 
potheses by the greater weight of evidence. 
See National Shirt & Hat Shop v. American 
Motorists Insurance Company, 68 S. E. 2d 
824 (N.C.), and Stadham Company v. Cen- 
tury Indemnity Company, 74 A. 2d 511 
(Pa.). 


Conclusion: 


As has been demonstrated with reference 
to the application of conditions and exclu- 
sions, warranties and representations, our 
courts have been prone to construe such 
stipulations according to the general rules 
of insurance law pertaining to automobile, 
accident and health and general liability 
policies, etc. The decisions are digested 
under the topics of insurance, principal and 
surety, bonds, and a myriad of related sub- 
jects. Consequently, research of a specific 
problem is often times difficult, although 
much has been written on the law of fideli- 
ty insurance generally and many cases in- 
volving such bonds have reached the appel- 
late courts. Recognizing that each particu- 
lar case is governed by its own peculiar fac- 
tual situation, it is submitted that a diligent 
reading of all of the material at hand will 
reward the legal practitioner seeking to find 
that decision which offers a solution for his 
client. As an aid in this direction the fol- 
lowing sources of authority are submitted 
and recommended as being most worth 
while: 


The Law of Fidelity Bonds, by Frank 
H. Deady, published by the Rough Notes 
Company. 

Fidelity and Blanket Bonds, by George 
C. Bunge, published by Chicago Law 
Printing Company. 

Vol. 50, Am. Jur., Sections 324 through 
371, under Suretyship. 

Appleman’s Insurance Law and Prac- 
tice, Vol. 9, Sections 5561 through 5679. 

Cumulative Liability on Fidelity 
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Bonds, by G. L. Reeves, 16 Ins. Counsel 
10. 

J Inventory Shortages, by George C. 
Bunge, 11 Ins. Counsel J. 32. 

Origin of Fidelity Coverage, by Ray- 
mond N. Caverly, 9 Ins. Counsel J. 22. 

Banker’s Blanket Bonds: What They 
Cover and What They Do Not, by Ernest 
W. Fields, 27 Ins. Counsel J. 318. 

Value of Confession in Support of 
Claim for Theft of Employee, by H. 
Gayle Weller, 1954 Proceedings of In- 
surance Section of American Bar Associ- 
ation. 

Forgery and the Law of Insurance, by 
Stewart Maurice, 1959 Proceedings of In- 
surance Section of American Bar Associa- 
tion. 


In a most readable and interesting book 
concerning embezzlement and dishonesty, 


“The Thief in the White Collar,” by Nor- 
man Jaspan and Hillel Black, published by 


J. P. Lippincott Company in 1960, we find 


the following statement: 


“According to insurance company fig- 
ures, white collar employees, rank and 
file, supervisory and executive are steal- 
ing about four million dollars in cash and 
property from their employers each work- 
ing day. By the end of 1960 such thefts 
will reach the astronomical figure of more 
than one billion dollars per year.” 


It is obvious that there is a fertile field 
in the law of fidelity bonds open to the in- 
surance practitioner and that litigation will 
be constantly increasing. It is hoped that 
this short outline of some of the basic pre- 
cepts concerning fidelity insurance will be 
worth while in this specialized area. 


J 
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A Lawyer’s Quick Approach to 
Insurance Problems 


ALFRED W. GANs 
Rochester, New York 


I. INSURANCE COMPANIES AND 
REPRESENTATIVES 


A. COMPANIES 


Foreign insurance company as subject 
to service of process in action on 
policy. 44 ALR2d 416. 

Validity, construction, and effect of 
Uniform Insurers Liquidation Act. 
46 ALR2d 1185. 


B. AGENTS OR BROKERS 


Public regulation or control of insur- 
ance agents or brokers. 10 ALR2d 
950. 

Fraud or misrepresentation by in- 
sured’s agent after loss as within 
provision avoiding policy for fraud 
or attempted fraud of insured. 24 
ALR2d 1220. 

Duty and liability of insurance broker 
or agent to insured with respect to 
procurement, continuance, terms, 
and coverage of insurance policies. 
29 ALR2d 171. 

Liability of insurance company for 
negligent operation of automobile 
by insurance agent or broker. 36 
ALR2d 261. 

Liability of insurance company for li- 
bel or slander by its agents or em- 
ployees. 55 ALR2d 828. 


II. INSURANCE CONTRACTS 
GENERALLY - 


A. MISCELLANEOUS RIGHTS OF 
INSUREDS AND OTHERS 


Rights and remedies arising out of de- 
lay in passing upon application for 
insurance. 32 ALR2d 487. 


Editor’s Note: The following material was pre- 
pared by Mr. Gans at the request of the Editor of 
the Journal. It is an analysis of the ALR2d annota- 
tions relating to insurance. This material has been 
furnished by the courtesy of The Lawyers Co-op- 
erative Publishing Company, by which the copy- 
right is reserved. Mr. Gans is Managing Editor of 
The Lawyers Co-operative Publishing Company 
and Associate Editor of American Law Reports. 


Stipulated period of time coverage of 
insurance policy as affected by coun- 
ter signing subsequent to specified 
commencement date. 22 ALR2d 
984. 

Rights and remedies under contract by 
party to procure insurance on his 
own life. 12 ALR2d 983. 

Right with respect to proceeds of life 
insurance of one whose funds have 
been wrongfully used to pay premi- 
ums. 24 ALR2d 672. 

Damages recoverable from insurer for 
failure or delay in making payments 
due under contract. 37 ALR2d 538. 

Relative rights and liabilities of land- 
lord, tenant, assignee, or sublessee 
where act is done increasing insur- 
ance rates. 30 ALR2d 489. 

Misrepresentation by one other than 
insurance agent as to coverage, ex- 
clusion, or legal effect of insurance 
policy, as actionable. 29 ALR2d 213. 

Right of owner’s employee, injured by 
subcontractor, to recover against 
general contractor for breach of 
contract between latter and own- 
er requiring contractor and subcon- 
tractors to carry insurance. 22 AL- 
R2d 647. 

Testamentary direction for payment of 
debts or expenses of administration 
as affecting life insurance proceeds 
payable to estate. 56 ALR2d 865. 


B. PREMIUMS, RIDERS, AND 
INCONTESTABILITY CLAUSES 


Time for payment of insurance premi- 
um where last day falls on Sunday or 
a holiday. 53 ALR2d 877. 

Repayment or tender of unearned pre- 
mium as condition precedent to ex- 
ercise by insurer of right to cancel 
policy. 16 ALR2d 1200. 

Limitations governing action to re- 
cover unearned premium retained 
by insurer upon cancellation of poli- 
cy. 29 ALR2d 938. 

Consideration for rider, indorsement, 
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or other modification of insurance 
policy to change risks covered. 52 
ALR2d 826. 

Incontestable clause as applicable to 
suit to reform insurance policy. 7 
ALR2d 504. 

Incontestability clause as precluding 
insurer from defending on ground 
of particular clause in life policy 
limiting or precluding insurer’s li- 
ability because of other life insur- 
ance. 22 ALR2d 809. 


C. WAIVER AND ESTOPPEL 
GENERALLY 


(As to waiver and estoppel with respect 
to particular kinds of insurance, see 
also PROPERTY INSURANCE, 
LIABILITY INSURANCE, etc., 
listed below.) 

Theory of waiver as applicable where 
provisions of policy or acts of insur- 
er are inconsistent with statutory re- 
quirements. 9 ALR2d 1436. 


Waiver by insurance company of right 
to subrogation. 16 ALR2d 1269. 


Delivery to insured of receipt showing 
premium payment as bar to, or waiv- 
er or estoppel of, insurer’s right to 
terminate automobile insurance for 
nonpayment of premium. 48 ALR2d 
1094. 

Insurer’s admission of liability, offers 
of settlement, and negotiations for 
adjustment or settlement, as waiver 
of proof of property loss. 49 ALR2d 
87. 


Denial of liability as waiver of proofs 
of loss required by insurance policy. 
49 ALR2d 161. 


Denial of liability on policy as waiver 
of appraisement or limited arbitra- 
tration provision constituting condi- 
tion to action on policy by insured. 
3 ALR2d 383, at page 409. 

Insurer’s admission of liability, offers 
of settlement, negotiations, and the 
like, as waiver of, or estoppel to as- 
sert, contractual limitation provi- 
sion. 29 ALR2d 636. 

Insurer’s demand for additional or 
corrected proof of loss as waiver or 
estoppel as to right to assert contrac- 
tual limitation provision, or as sus- 
pending running thereof. 15 ALR 
2d 955. 

Liability insurance: insurer’s assump- 
tion of or continuation in defense of 
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action brought against the assured as 
waiver or estoppel as regards defense 
of noncoverage or other defense ex- 
isting at time of accident. 38 ALR2d 
1148. 

Automobile liability insurer’s waiver 
of right, or estoppel, to set up breach 
of co-operation clause. 70 ALR2d 
1197. 

Waiver of, or estoppel to assert, provi- 
sion of policy respecting location of 

rsonal property covered thereby. 
4 ALR2d 868. 

Insurance: waiver of, or estoppel to as- 

sert, iron safe clause. 33 ALR2d 615. 


III. LIFE INSURANCE AND 
ANNUITIES 


A. GENERALLY 


1. Miscellaneous Rights of Insured, 

Insurance Company, or Others 

Rights and remedies under contract 
by party to procure insurance on his 
own life. 12 ALR2d 983. 

Rights and remedies arising out of de- 
lay in passing upon application for 
life insurance. 32 ALR2d 487. 

Right of life insurer to restitution of 
payments made because of fraud as 
to death of insured. 59 ALR2d 1107. 

Form and sufficiency of proof of death 
in case of insured’s Senpeeuanes. 
26 ALR2d 1073. 


Time for making autopsy or demand 
therefor under life insurance policy. 
30 ALR2d 837. 

Insurance: coroner’s verdict or report 
as evidence on issue of suicide. 28 
ALR2d 352. 


Admissibility of evidence as to man- 
ner or ease of firing gun, in civil ac- 
tion involving issue of accidental 
death or suicide. 63 ALR2d 1150. 


2. Time of Coverage; Premiums 

Temporary life insurance pending ap- 
proval of application or issuance of 
policy. 2 ALR2d 943. 

Stipulated period of time coverage of 
life insurance policy as affected b 
countersigning subsequent to speci- 
fied commencement date. 22 ALR 
2d 984. 

Effective date of life insurance policy, 
as between premium date stated in 
policy and later date either of ap- 
proval, acceptance, or delivery of 
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olicy, or of payment of premium. 
44 ALR2d 472. 

Time for payment of insurance premi- 
um where last day falls on Sunday or 
a holiday. 53 ALR2d 877. 

Liability for additional annual or peri- 
odic life insurance premium where 
insured dies on premium due date. 
45 ALR2d 1264. 


. Coverage; Exceptions 

Construction and effect of clause of life 
policy insuring against “‘loss of busi- 
ness time.” 31 ALR2d 1222, 

Coverage of airplane passenger’s trip 
insurance policy. 25 ALR2d 1029. 

Construction and application of pro- 
vision of life policy relating to aero- 
nautics. 17 ALR2d 1041. 

What is “aircraft” or the like within 
meaning of aviation exception 
clause. 54 ALR2d 413. 

What constitutes “participation” in 
aeronautics within provision of life 
policy relating to aeronautics. 45 
ALR2d 462. 

What constitutes operating, riding in, 
or descending from aircraft within 
provision of life — relating to 
aeronautics. 47 ALR2d 1021. 

Validity, construction, and effect of 
provisions in life policy in relation 
to military service. 36 ALR2d 1018. 

Liability under life policy not con- 
taining a “violation of law” clause, 
for death or injury resulting from vi- 
olation of law by insured. 23 ALR 
2d 1105. 


Injury to or death of insured while as- 
saulting another as due to accident 
or accidental means. 26 ALR2d 399. 

Clause in life policy excluding or limit- 
ing liability in case of insured’s use 
of intoxicants or narcotics. 13 ALR 
2d 987. 


Provision in life insurance policy ex- 
cluding or limiting liability if in- 
sured is not in sound health on date 
or delivery of policy as confined to 
change in condition after making or 
acceptance of application. 60 ALR 
2d 1429. 

Incontestability clause as precluding 
insurer from defending on ground 
of particular clause in life poli 
limiting or precluding insurer’s li- 
ability because of other life insur- 
ance. 22 ALR2d 809. 


INSURANCE COUNSEL JOURNAL 


April, 1961 


4. Insurable Interest 


Insurable interest of partner or part- 
nership in life of partner. 70 ALR 
2d 577. 

Validity of assignment of life insurance 
policy to one who has no insurable 
interest in insured. 30 ALR2d 1310. 

Tort liability of insurer issuing life 


policy at instance of one having no 
insurable interest. 61 ALR2d 1376. 


. Proceeds and Rights Therein 


Respective rights of insured and bene- 

-ficiary in endowment, accumulation 

and tontine policies. 72 ALR2d 
1311, 


Rights with respect to proceeds of life 
insurance of one whose funds have 
been wrongfully used to pay premi- 
ums. 24 ALR2d 672. 

Right to proceeds of life insurance, as 
between estate of murdered insured 
and alternative beneficiary named in 
policy, where murderer was made 
primary beneficiary. 26 ALR2d 987. 

Right of creditors of life insured as to 
options or other benefits available 
to him during his lifetime. 37 ALR 
2d 268. 


Gift of life insurance policy. 33 ALR 
2d 273. sii 

Endowment policy as life insurance 
within exemption law. 30 ALR2d 
751. 

Testmentary direction for payment of 
debts or expenses of administration 
as affecting life insurance proceeds 
payable to estate. 56 ALR2d 865. 

Rights and liabilities as between em- 
ployer and employee with respect to 
general pension or retirement plan. 
42 ALR2d 461. 


. Beneficiaries and Change Thereof 


Right of beneficiary as against estate 
of insured who borrowed on the poli- 
cy. 31 ALR2d 979. 

Respective rights of insured and bene- 
ficiary in endowment, accumulation 
and tontine policies. 72 ALR2d 
1311. 

Right to proceeds of life insurance, as 
between estate of murdered insured 
and alternative beneficiary named 
in policy, where murderer was made 
primary beneficiary. 26 ALR2d 987. 

Gift of life insurance policy. 33 ALR 
2d 273. 

Persons eligible to receive proceeds of 
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National Service Life Insurance. 3 
ALR2d 846. 

Change of beneficiary in old line in- 
surance policy as affected by failure 
to comply with requirements as to 
manner of making change. 19 ALR 
2d 5. 

Change of beneficiary of life or acci- 
dent policy by will. 25 ALR2d 999. 
Power of guardian of incompetent to 
change beneficiary in ward’s life in- 

surance policy. 21 ALR2d 1191. 

Capacity of minor insured to effect a 
change of beneficiary. 14 ALR2d 
375. 

Admissibility in homicide prosecution 
for purpose of showing motive ol 
evidence as to insurance policies on 
life of deceased naming accused as 
beneficiary, 28 ALR2d 857. 


B. NATIONAL SERVICE LIFE 
INSURANCE 


Premiums paid, but subject to refund, 
as operating to prevent lapse or for- 
feiture of National Service Life In- 
surance. 36 ALR2d 1382. 

Reinstatement of lapsed National Serv- 
ice Life Insurance. 22 ALR2d 838. 

Persons eligible to receive proceeds of 
National Service Life Insurance. 3 
ALR2d 846. 

National Service Life Insurance: 
change of beneficiary. 2 ALR2d 
489. 

Trust, or contract to hold for benefit 
of another, with respect to proceeds 
of National Service Life Insurance. 
70 ALR2d 1358. 

Exemption of proceeds of National 
Service Life Insurance from claims 
of creditors. 54 ALR2d 1335. 


When the statute of limitations begins 
to run against an action on, or relat- 
ing to, National Service Life Insur- 
ance policy. 44 ALR2d 1189. 


C. GROUP LIFE POLICIES AND 
ANNUITIES 


Conflict of laws as to group insurance. 
72 ALR2d 695. 

Group life insurance policy for bene- 
fit of union members. 17 ALR2d 
927. 

Effective date of group life insurance, 
as to individual policies of employ- 
ees. 35 ALR2d 798. 


Termination of coverage under group 
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policy with regard to termination of 
employment. 68 ALR2d 8. 

Time of disability or death with regard 
to termination of coverage under 
group policy. 68 ALR2d 150. 

Nonpayment of premiums as termina- 
tion of individual coverage under 
group policy. 68 ALR2d 215. 

Cancellation or modification of mas- 
ter policy as termination of coverage 
under group policy, 68 ALR2d 249. 

Rights as between insurer and employ- 
er in respect to termination of group 
annuity insurance agreement. 41 
ALR2d 772. 


Group insurance: failure of employer 
or insurer to notify employee 
dropped from payroll of necessity 
for and time of contribution to pre- 
mium. 2 ALR2d 852. 


Retirement or pension proceeds or an- 
nuity payments under group insur- 
ance as subject to attachment or 
garnishment. 28 ALR2d 1213. 


Scope of provision in group health or 
accident insurance policy excluding 
from coverage sickness or accidents 
arising out of, or in the course of, 
employment. 47 ALR2d 1240. 


IV. HEALTH AND ACCIDENT 
POLICIES; DOUBLE INDEMNITY; 
DISABILITY; HOSPITAL, ETC., 
INSURANCE 


A. HEALTH INSURANCE 


1. Commencement and Duration of 
Policy Protection 


Temporary health insurance pending 
approval of application or issuance 
of policy. 2 ALR2d 943. 


Effective date of health insurance poli- 
cy, as between premium date stated 
in policy and later date either of ap- 
proval, acceptance, or delivery of 

olicy, or of payment of premium. 
44 ALR2d 472. 

Computation of time with respect to 
fractions of days, in determining 
duration and termination of risk 
under health policy. 38 ALR2d 
768. 

Actual receipt of cancellation notice 
mailed by insurer as prerequisite to 
cancellation of insurance. 64 ALR 
2d 982. 


Provision of policy for mailing of no- 
tice to insured’s address as stated 
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therein, as affected b change of ad- 
dress. 63 ALR2d 576. 


2. Coverage and Limitations Thereof; 
Exclusions 


Consideration for rider, indorsement, 
or other modifications of health in- 
surance policy to change risks cov- 
ered. 52 ALR2d 826. 

When sickness deemed to have incep- 
tion within clause of health policy 
covering sickness originating while 

Olicy is in force. 53 ALR2d 686. 

When is one confined to house within 
meaning of health insurance policy? 
29 ALR2d 1408. 

Construction and effect of clause of 
health or similar policy insuring 
against “loss of business time.” 31 
ALR2d 1222. 

Construction and effect of provisions 
of insurance policy specifying dis- 
eases, disabilities or organs common, 
or not common, to both sexes. 23 
ALR2d 1021. 

Clause in health policy excluding or 
limiting liability in case of insured’s 
use of intoxicants or narcotics. 15 
ALR2d 987. 

Clause in health or similar policy, re- 
ducing amount of, or terminating, 
periodic payments after insured 
reaches specified age, as applicable 
to disability incurred before such 
age was reached. 53 ALR2d 552. 

What constitutes “hernia” within ex- 
clusionary clause of health insurance 
policy. 55 ALR2d 1020. 

Scope of provision in group health in- 
surance policy excluding from cov- 
erage sickness or accidents arising 
out of, or in the course of, employ- 
ment. 47 ALR2d 1240. 


B. ACCIDENT INSURANCE; 


ACCIDENT CLAUSES IN LIFE OR 
AUTO POLICIES; DOUBLE 
INDEMNITY CLAUSES 


1. Commencement and Duration of 
Policy or Accident Clause Protection 
Temporary accident insurance pend- 

ing approval of application or issu- 
ance of policy, 2 ALR2d 943. 
Effective date of accident insurance 
policy, as between premium date 
stated in policy and later date 
either of approval, acceptance, or de- 
livery of policy, or of payment of 
premium. 44 ALR2d 472. 
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Insurer’s liability under accident poli- 
cy which terminated after accidental 
injury but prior to completion of 
medical treatment, hospitalization, 
and the like. 75 ALR2d 876. 

Computation of time with respect to 
fractions of days, in determining 
duration and termination of risk un- 
der accident policy. 38 ALR2d 768. 


. Coverage and Limitations Thereof 


When is one confined to house within 
meaning of accident insurance poli- 
cy? 29 ALR2d 1408. 

What amounts to “infirmity” or “de- 
formity” within accident provision 
of insurance policy. 75 ALR2d 1238. 

Clause in accident or similar policy, re- 
ducing amount of, or terminating, 
periodic payments after insured 
reaches specified age, as applicable 
to disability incurred before such 
age was reached. 53 ALR2d 552. 

Accident insurance policy provisions 
for diminution of indemnity where 
insured engages in, or does act per- 
taining to, a more hazardous occupa- 
tion. 8 ALR2d 481. 

Insured’s receipt of or right to work- 
men’s compensation benefits as af- 
fecting recovery under accident poli- 
cy. 27 946. 

Amount recoverable under loss of 
member or vision clauses of accident 
insurance. 44 ALR2d 1233. 

Effect of provision for coverage or 
double indemnity in case of injury 
or death in consequence of burning 
of building. 55 ALR2d 398. 

“Vehicle” within meaning of insurance 
coverage or exception. 12 ALR2d 
598. 

What is an “automobile” or a “car” 
within coverage of accident policy. 
38 ALR2d 867. 

Scope of clause of insurance policy 
covering injuries sustained while “in 
or on” or “in or upon” motor ve- 
hicle. 39 ALR2d 952. 

Scope of clause of insurance policy 
covering injuries sustained while 
alighting from or entering automo- 
bile. 19 ALR2d 513. 

Scope of clause of insurance policy 
covering injuries sustained from be- 
ing “accidentally thrown from” a ve- 
hicle. 24 ALR2d 1454. 

Requirement of accident policy or 
clause that there be some external or 
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visible evidence of collision or acci- 
dent on the motor vehicle in which 
insured was riding. 47 ALR2d 1248. 

Coverage of airplane passenger’s tri 
insurance policy. 25 ALR2d 1029. 

Who constitutes member of “crew” of 
aircraft within clause of aviation ac- 
cident policy or rider thereto cover- 
ing injuries to such personnel. 14 
ALR2d 1363. 

Coverage and exceptions under stu- 
dent accident policy. 74 ALR2d 
1253. 


. Exclusions 


What constitutes “hernia” within ex- 
clusionary clause of accident insur- 
ance policy. 55 ALR2d 1020. 

What constitutes medical or surgical 
treatment, or the like, within exclu- 
sionary clause of accident policy or 
accidental death feature of life poli- 
cy. 65 ALR2d 1449. 

Clause in accident policy excluding or 
limiting liability in case of insured’s 
use of intoxicants or narcotics. 13 
ALR2d 987. 

Validity, construction, and effect of 
provisions in accident policy in rela- 
tion to military service. 36 ALR2d 
1018. 

Construction and application of pro- 
vision of accident policy relating to 
aeronautics. 17 ALR2d 1041. 

What is “aircraft” or the like within 
meaning of aviation exception 
clause. 54 ALR2d 413. 


What constitutes “participation” in 
aeronautics within provision of acci- 
dent policy relating to aeronautics. 
45 ALR2d 462. 

What constitutes operating, riding in, 
or descending from aircraft within 
provision of accident policy relat- 
ing to aeronautics. 47 ALR2d 1021. 

Scope of provision in group accident 
insurance policy excluding from cov- 
erage sickness or accidents arising 
out of, or in the course of, employ- 
ment. 47 ALR2d 1240. 


. “Accident”; Accidental Means, etc. 


Proof of death or injury from external 
and violent means as supporting pre- 
sumption or inference of death by 
accidental means within policy of 
insurance, 12 ALR2d 1264. 

Death or injury from sunstroke as acci- 
dent or result of accidental means 
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within terms of accident provision 
of insurance policy. 36 ALR2d 1090. 

Heart attack following exertion or ex- 

ercise as within terms of accident 
rovision of insurance policy. 56 
ALR2d 800. 

Rupture of blood vessel following ex- 
ertion or exercise as within terms of 
accident provision of insurance pol- 
icy. 35 ALR2d 1105. 

Hernia following exertion or exercise 
as within terms of accident provision 
of insurance policy. 55 ALR2d 1180. 

Death or injury resulting from in- 
sured’s voluntary act in taking over- 
dose of medicine, drugs, or the like, 
as caused by accident or accidental 
means. 52 ALR2d 1083. 

Injury to or death of insured while as- 
saulting another as due to accident 
or accidental means. 26 ALR2d 399. 

Liability under accident policy not 
containing a “violation of law” 
clause, for death or injury resulting 
from violation of law by insured. 23 
ALR2d 1105. 


. Disappearance; Suicide, etc. 


* Form and sufficiency of proof of death 


in case of insured’s disappearance. 
26 ALR2d 1073. 

Time for making autopsy or demand 
therefor under accident insurance 
policy. 30 ALR2d 837. 

Accident insurance: coroner’s verdict 
or report as evidence on issue of sui- 
cide. 28 ALR2d 352. 

Admissibility of evidence as to man- 
ner or ease of firing gun, in civil ac- 
tion involving issue of accidental 
death or suicide. 63 ALR2d 1150. 


C. DISABILITY POLICIES OR CLAUSES 


Requirement of —- policy as to 
proof of disability before reaching 
specified age as barring recovery 
where disability occurs before, but 
proof is made after, attainment of 
such age. 18 ALR2d 1061. 

Loss or impairment of vision as with- 
in meaning of total disability clause. 
| ALR2d 756. 

Loss of hearing as within meaning of 
total disability clause. 1 ALR2d 952. 


D. HOSPITAL, ETC., INSURANCE; 


MEDICAL INSURANCE OR 


MEDICAL PAYMENTS CLAUSES 


What constitutes a “hospital” within 
coverage or exclusionary clauses of 
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hospitalization policy. 35 ALR2d 
897. 

When sickness deemed to have incep- 
tion within clause of hospital poli- 
cy covering sickness originating 
while policy is in force, 53 ALR2d 
686. 

Computation of time with respect to 
fractions of days, in determining 
duration and termination of risk un- 
der hospital policy. 38 ALR2d 768. 

Insured’s receipt of or right to work- 
men’s compensation benefits as af- 
fecting recovery under hospital or 
medical expense policy. 27 ALR2d 
946. 

Coverage, construction, and effect of 
medical payments and funeral ex- 

ense clauses of liability policy. 42 
ALR2d 983. 

Right of “Blue Cross” or “Blue 
Shield,” or similar hospital or medi- 
cal service organization, to be subro- 
gated to certificate holder’s claim 
against tortfeasor. 43 ALR2d 1177. 

Hospitalization or medical insurance 
as affecting damages recoverable for 
injury or death. 13 ALR2d 355. 


V. PROPERTY INSURANCE 


A. IN GENERAL 


1. Miscellaneous Rights of Insured or 
Insurer 


Relative rights and liabilities of land- 
lord, tenant, assignee, or sublessee 
where act is done increasing insur- 
ance rates. 30 ALR2d 489. 

Remedies of insured other than direct 
action on policy where property in- 
surer refuses to comply with policy 
provisions for appointment of ap- 
praisers to determine amount of loss. 
44 ALR2d 850. 

Time within which insurer must make 
election to rebuild, repair, or replace 
insured property. 29 ALR2d 720. 

Rights and remedies of property insur- 
er paying loss as against insured who 
has released or settled with third per- 
son responsible for loss. 51 ALR2d 
697. 

Waiver by property insurer of right to 
subrogation. 16 ALR2d 1269. 


2. Insurable Interest 


Insurable interest predicated upon in- 
valid or unenforceable contract. 9 
ALR2d 181. 
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Insurable interest of husband or wife 
in other’s property. 27 ALR2d 1059. 

Insurable interest of stockholder in 
corporation’s property. 39 ALR2d 
725. 

Condemnation proceedings as affect- 
ing insurable interest of property 
owner. 29 ALR2d 888. 


. Coverage and Exclusions 


Consideration for rider, indorsement, 
or other modification of property in- 
surance policy to change risks cov- 
ered. 52 ALR2d 826. 

What constitutes “jewelry” within cov- 
erage or exceptions of personal prop- 
erty insurance policy. 40 ALR2d 
871. 

Damage from sonic boom as within 
property insurance policy. 74 ALR 
2d 754. 

Who is member of insured’s “family” 
or “household” within coverage of 
property insurance policy. 1 ALR2d 
561. 


What constitutes additions to or ex- 
tension of buildings, within purview 
of insurance policies upon buildings 
and such additions. 19 ALR2d 606. 

Casual or temporary repairs, and the 
like, as constituting increase of haz- 
ard so as to avoid property damage 
insurance. 28 ALR2d 757. 

Construction and application of pro- 
vision of insurance policy excepting 
from coverage loss or damage caused 
by dishonesty of employee. 12 ALR 
2d 236. 


. Proofs of Loss 


Admissibility and conclusiveness, as 
against insured, of statements in 
proof of loss. 58 ALR2d 429. 

Insurer’s admission of liability, offers 
of settlement, and negotiations for 
adjustment or settlement, as waiver 
of proof of property loss. 49 ALR 
2d 87. 

Denial of liability as waiver of proofs 


of loss required by insurance polli- 
cy on property. 49 ALR2d 161. 


. Amount Recoverable 


Test or criterion of “actual cash value” 
under insurance policy insuring to 
extent of actual cash value at time 
of loss. 61 ALR2d 711. 


Amount of insurer’s liability as af- 
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fected by insured’s executory con- 
tract to sell the property. 8 ALR2d 
1408. 


Proceeds and Rights Therein 

Rights of vendor and purchaser, as be- 
tween themselves, in insurance pro- 
ceeds. 64 ALR2d 1402. 

Right of holder of mortgage or lien to 
proceeds of property insurance pay- 
able to owner not bound to carry in- 
surance for former’s benefit. 9 ALR 
2d 299. 

Disposition of proceeds of insurance 
on property specifically bequeathed 
or devised. 35 ALR2d 1056. 


b. FIRE INSURANCE 


nN 


Miscellaneous Rights of Insured or 
Insurer 


Relative rights and liabilities of land- 
lord, tenant, assignee, or sublessee 
where act is done increasing fire in- 
surance rates. 30 ALR2d 489. 

Rights and remedies of fire insurer 
paying loss as against insured who 
has released or settled with third 
person responsible for loss. 51 ALR 
2d 697. 

Transfer or pledge of fire insurance 
policy as collateral security for debt 
as within policy provisions prohib- 
iting or restricting assignment of 
policy. 31 ALR2d 1199. 

Actual receipt of cancellation notice 
mailed by fire insurer as prerequi- 
site to cancellation of insurance. 64 
ALR2d 982. 

Provision of fire policy for mailing of 
notice to insured’s address as stated 
therein, as affected by change of ad- 
dress. 63 ALR2d 570. 


. Coverage and Exceptions 


Provisional or monthly reporting fire 
insurance. 13 ALR2d 713. 

Coverage of clause of fire policy insur- 
ing against explosion. 28 ALR2d 
995. 
Damage from sonic boom as within fire 
insurance policy. 74 ALR2d 754. 
What constitutes “collapse of a build- 
ing” within coverage of property 
damage provision of fire insurance 
policy. 72 ALR2d 1287. 

What constitutes “direct loss resulting 
from actual physical contact of ve- 
hicle with property” within pur- 
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view of extended coverage provision 
of fire policy. 64 ALR2d 1189. 

Recovery under fire insurance policy 
for damage to party wall. 13 ALR2d 
619. 

What constitutes “granary” within 
provisions of fire insurance policy 
covering articles therein. 10 ALR 
2d 226. 

What constitutes “farm produce” or 
“farm product” within coverage of 
fire insurance policy. 71 ALR2d 
1266. 

What constitutes “household goods,” 
or the like, within coverage thereof 
in fire insurance policy. 41 ALR2d 
720. 

Fire policy on contents or the like as 
covering property of insured’s cus- 
tomers or bailors. 67 ALR2d 1241. 

Who is member of insured’s “family” 
or “household” within coverage of 
fire insurance policy. 1 ALR2d 561. 


. Increase of Hazard; Iron Safe Clause; 


Fraud of Insured 

Applicability of “increase of hazard” 
clause in fire insurance policy to con- 
ditions occurring accidentally. 34 
ALR2d 717. 

Casual or temporary repairs, and the 
like, as constituting increase of haz- 
ard so as to avoid fire insurance pol- 
icy. 28 ALR2d 757. 

Keeping or placing of gasoline, kero- 
sene, or similar inflammable sub- 
stances on premises as increase of 
hazard avoiding fire insurance poli- 
cy. 26 ALR2d 809. 

Manufacture or sale of intoxicating 
liquor as increase of hazard or 
change in use avoiding fire insur- 
ance policy. 2 ALR2d 1160. 

Insured’s discontinued breach of war- 
ranty relating to use or keeping of 
prohibited articles as barring recov- 
ery on fire policy. 44 ALR2d 1048. 

Vacancy or unoccupancy within fire 
insurance policy which covers several 
buildings only some of which are or 
became vacant or unoccupied. 51 
ALR2d 1366. 

Insurance: waiver of, or estoppel to 
assert, iron safe clause. 33 ALR2d 
615. 

Applicability of fraud and false swear- 
ing clause of fire insurance policy to 
testimony given at trial. 64 ALR2d 
962. 
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Fraud or misrepresentation by in- 
sured’s agent after loss as within pro- 
vision avoiding fire insurance policy 
for fraud or attempted fraud of in- 
sured, 24 ALR2d 1220. 


4. Proofs of Loss; Appraisal Provisions 


Admissibility and conclusiveness, as 
against insured covered by fire poli- 
cy, of statements in proof of loss. 58 
ALR2d 429. 

Fire insurer’s admission of liability, 
offers of settlement, and negotia- 
tions for adjustment or settlement, 
as waiver of proof of property loss. 
49 ALR2d 87. 

Denial of liability as waiver of proofs 
of loss required by fire insurance 
policy. 49 ALR2d 161. 

Proper procedure for appointment of 
umpire under appraisal clause of 
fire insurance policy or statute a 
plicable thereto. 69 ALR2d 1296. 

Remedies of insured other than direct 
action on policy where fire insurer 
refuses to comply with policy provi- 
sions for appointment of appraisers 
to determine amount of loss. 44 
ALR2d 850. 

Denial of liability on fire policy as 
waiver of appraisement or limited 
arbitration provision thereof which 
was condition precedent to action 
on policy by insured. 3 ALR2d 383, 
at page 409. 


. Amount Recoverable; Apportionment 

of Loss 

Test or criterion of “actual cash value” 
under fire insurance policy insuring 
to extent of actual cash value at time 
of loss. 61 ALR2d 711. 

Applicability of valued policy statute 
to partial fire loss. 36 ALR2d 619. 

Fluctuations in cost of making repairs 
between time of loss and time of pay- 
ment as affecting fire insurer’s lia- 
bility. 74 ALR2d 1272. 

Construction of clause in fire policy 
for —————_ of loss where in- 
sured carries other insurance “‘whe- 
ther concurrent or not.” 59 ALR2d 
552. 


. Proceeds and Rights Therein 


Rights of vendor and purchaser, as be- 
tween themselves, in fire insurance 
proceeds. 64 ALR2d 1402. 


Right to proceeds of fire insurance, as 
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between holder of title to real estate 
and one having option to purchase 
it. 65 ALR2d 989. 

Right to proceeds, or to apportion- 
ment thereof, where fire insurance 
policy is issued jointly to lessor and 
lessee covering destruction of or 
damage to building. 8 ALR2d 1445. 

Lessee’s or lessor’s right to recover on 
fire insurance policy for destroyed 
or damaged which the 
other has replaced or repaired. 53 
ALR2d 1383. 


1} AUTO AND MOTOR VEHICLE 


COLLISION, COMPREHENSIVE 
COVERAGE, AND THEFT, 
INSURANCE OR PROVISIONS 


1. Collision Policies or Provisions 


Automobile property insurance: sole, 
unconditional, or absolute owner- 
ship clause. 71 ALR2d 223. 

Validity and construction of provision 
of automobile policy against encum- 
brances. 16 ALR2d 736. 

Insurance as covering automobile 
while being used for illegal purpose. 
4 ALR2d 134. 

Actual receipt of cancellation notice 
mailed by insurer as prerequisite 
to cancellation of insurance. 64 ALR 
2d 982. 

Provision of policy for mailing of no- 
tice to insured’s address as stated 
therein, as affected by change of 
address. 63 ALR2d 570. 

Time within which insurer must make 
election to rebuild, repair, or re- 
place insured property. 29 ALR2d 
720. 

Rights and remedies of collision cov- 
erage insurer paying loss as against 
insured who has released or settled 
with third person responsible for 
loss. 51 ALR2d 697. 

Collision insurance: Insured’s release 
of tortfeasor before settlement by in- 
surer as releasing insurer from li- 
ability. 38 ALR2d 1095. 

Who is member of insured’s “family” 
or “household” within coverage of 
collision policy. 1 ALR2d 561. 

“Vehicle” within meaning of insur- 
ance coverage or exception. 12 ALR 
2d 598. 

Trailers as affecting automobile insur- 
ance. 31 ALR2d 298. 


Vehicles and operations covered by 
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automobile dealer’s collision insur- 
ance policy. 23 ALR2d 796. 

What loss of or damage to vehicle is 
accidental within coverage of col- 
lision policy. 57 ALR2d 1229. 

What constitutes “upset” or “overturn- 
ing” within provisions of property 
damage policy covering losses so 
caused. 8 ALR2d 1433. 

Damage to vehicle resulting from wind 
or other phenomenon of nature as 
within coverage of automobile in- 
surance policy insuring against col- 
lision or upset. 14 ALR2d 812. 

Recovery under automobile property 
damage policy expressly including or 
excluding collision damage, where 
vehicle is struck by object falling 
thereon other than as result of storm 
or the like. 54 ALR2d 381. 

Recovery under automobile property 
damage policy expressly including 
or excluding collision damage, where 
vehicle strikes embankment, abut- 
ment, roadbed, or other part of high- 
way. 23 ALR2d 389. 

Construction and effect of clause in ve- 
hicle insurance policy requiring in- 
sured, when loss occurs, to protect 
vehicle. 44 ALR2d 1081. 


Insurer’s admission of liability, offers 
of settlement, and negotiations for 
adjustment or settlement, as waiver 
of proof of property loss. 49 ALR 
2d 87. 

Denial of liability as waiver of proofs 
of loss required by insurance policy. 
49 ALR2d 161. 

Measure of recovery by insured under 
automobile collision insurance poli- 
cy. 43 ALR2d 327. 

Rights in proceeds of vehicle collision 
policy, under “loss-payable” clause, 
of conditional seller, chattel mort- 
gagee, or the like, of vehicle where 
there has been improper repossession 
of foreclosure after the damage. 46 
ALR2d 992. 


. Comprehensive Coverage Provisions 


Scope of automobile comprehensive or 
physical damage insurance policy 
which, while excepting loss caused 
by a collision or upset, also provides 
that damage or loss caused by wind- 
storm shall not be deemed loss 
caused by collision or upset. 68 ALR 
2d 1426. 


What constitutes “vandalism” or “‘mal- 
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icious mischief” within automobile 
comprehensive coverage policy. 43 
ALR2d 604. 


3. Theft Policies or Provisions 


What amounts to theft, robbery, or pil- 
ferage within automobile theft poli- 
cy. 48 ALR2d 8. 

Motor vehicle theft policy: clause with 
respect to notice of loss. 66 ALR2d 
1280. 

Revival of theft provision of insurance 
policy cauned for breach of con- 
dition or warranty. 31 ALR2d 849. 


D. MISCELLANEOUS PROPERTY 
DAMAGE POLICIES 


Insurance on aircraft; risks and losses 
covered, 9 ALR2d 581. 

Coverage of policy insuring motor 
carrier against liability for loss of or 
damage to shipped property. 36 
ALR2d _ 506. 

Boiler and machinery insurance: risks 
and losses covered. 8 ALR2d 403. 
Damage within coverage of water dam- 

age insurance. 4 ALR2d 532. 

Risks and losses covered by lightning 
insurance. 15 ALR2d 1017. 

Animal or livestock insurance: risks 
and losses covered. 29 ALR2d 790. 

Coverage of “nonrecording” or “non- 
filing” insurance against loss from 
failure to record chattel mortgage, 
conditional sale, or other security 
instrument. 51 ALR2d 325. 

Construction and effect of clause in 
burglary policy requiring alarm sys- 
tem. 42 ALR2d 733. 

Robbery insurance: risks and losses 
covered. 37 ALR2d 1081. 

What are “forgeries” within coverage 
of forgery bond or insurance. 52 
ALR2d 207. 

Insurance of bank against larceny and 
false pretenses. 15 ALR2d 1006. 
Measure, extent, or amount of recov- 
ery on policy of title insurance. 60 

ALR2d 972. 

Absence of effectual subdivision, or of 
street or easement, as within title in- 
surance coverage. 40 ALR2d 1247 

Rent loss insurance. 17 ALR2d 1226. 

Provisional or monthly reporting in- 
surance. 13 ALR2d 713. 

Effect of error in making periodic re- 
ports required by insurance policy 


respecting property covered or other 
insurance in effect. 10 ALR2d 214. 
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VI. LIABILITY INSURANCE 
A. AUTO, AND OTHER MOTOR 


Insured’s settlement of third person’s 
claim without suit, following liabili- 


VEHICLE, POLICIES OR 
PROVISIONS 


1. Miscellaneous Rights and Liabilities 
of Insured, Insurer, and Injured Third 
Persons 
Validity of motor vehicle financial re- 

sponsibility act. 35 ALR2d 1011. 

Joinder of insurer and insured under 
policy of compulsory indemnity or 
liability insurance in action by in- 
jured third person. 20 ALR2d 1097. 

Conflict of laws as to right of injured 
person to maintain direct action 
against tortfeasor’s automobile lia- 
bility insurer. 16 ALR2d 881. 

Privilege of communications or reports 
between liability or indemnity in- 
surer and insured. 22 ALR2d 659. 

Pretrial examination or discovery to 
ascertain from defendant in action 
for injury, death, or damages the ex- 
istence and amount of liability in- 
surance and the insurer’s identity. 
41 ALR2d 968. 

Avoidance of release of claim for per- 
sonal injuries on ground of misrep- 
resentation as to matters of law by 
tortfeasor or his representative in- 
surer. 21 ALR2d 272. 

Right of action for fraud, duress, or the 
like against insurer, causing instant 
plaintiff to release or compromise a 
cause of action against insured third 
person. 58 ALR2d 500. 

Liability insurer’s settlement of claim 
against insured as bar to insured’s 
tort action against person receiving 
settlement. 32 ALR2d 937. 

Judgment determining question of 
coverage of automobile liability pol- 
icy as between insurer and one 
claiming to be insured as res judi- 
cata in subsequent action by insured 
person against insurer. 69 ALR2d 
858. 

Judgment avoiding indemnity or lia- 
bility policy for fraud as barring re- 
covery from insurer by or on behalf 
of third person. 18 ALR2d 891. 

Judgment for insurer who paid prop- 
erty damage as bar to another action 
against same tortfeasor by owner or 
another subrogated insurer for addi- 
tional property damage arising from 
same tort, and vice versa. 22 ALR 
2d 1455. 


ty insurer’s denial of liability on 
ground that claim is not within poli- 
cy coverage, as affecting insurer’s li- 
ability. 67 ALR2d 1086. 


2. Insured’s Ownership of Vehicle; 


Encumbrances 

Automobile liability insurance: sole, 
unconditional, or absolute owner- 
ship clause. 71 ALR2d 267. 

Misrepresentation by applicant for au- 
tomobile liability insurance as to 
ownership of vehicle as material to 
risk. 33 ALR2d 948. 

Validity and construction of provision 
of automobile policy against encum- 
brances. 16 ALR2d 736. 

Construction and application of pro- 
vision of statute designed to prevent 
avoidance of automobile liability 
policy by reason of violation of its 
exclusions or conditions, or other 
terms, 1 ALR2d 822. 


. Cancellation of Policy and Notice 


Thereof; Premium Notice; Repay- 
ment of Unearned Premium 


Cancellation of compulsory or “finan- 
cial responsibility” automobile in- 
surance. 34 ALR2d 1297. 

Repayment or tender of unearned pre- 
mium as condition precedent to ex- 
ercise by insurer of right to cancel 
policy. 16 ALR2d 1200. 

Construction, application, and effect 
of clause that liability insurance pol- 
icy may be cancelled by insured by 
mailing to insurer written notice 
stating when thereafter such cancel- 
lation shall be effective. 8 ALR2«| 
203. 

Actual receipt of cancellation notice 
mailed by insurer as prerequisite to 
cancellation of insurance. 64 ALR 
2d 982. 

Provision of policy for mailing of no- 
tice to insured’s address as stated 
therein, as affected by change of ad- 
dress. 63 ALR2d 570. 

Insurer’s previous custom in giving 
notice of due date of premiums as 
affecting its right to declare liability 
policy forfeited or canceled for fail- 
ure to pay premium. 52 ALR2d 
1157. 

Delivery to insured of receipt showing 
premium payment as bar to, or waiv- 
er or estoppel of, insurer’s right to - 
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terminate automobile insurance for 
nonpayment of premium. 48 ALR 
2d 1094. 


4. Coverage of Policy or Clauses 


Consideration for rider, indorsement, 

or other modification of insurance 

olicy to change risks covered. 52 
ALR2d 826. 

What constitutes “each,” “a single,” 

“one,” “any one,” “any,” or “an” ac- 
cident or occurrence, within liabili- 
ty policy limiting insurer’s labilit 
to specify amount. 55 ALR2d 1300. 

Occurrence of accident or injury as 
during, or before or after, time peri- 
od of coverage of liability policy. 57 
ALR2d 1385. 

Insurance as covering automobile 
while being used for illegal purpose. 
4 ALR2d 134. 

Automobile liability insurance: per- 
mission or consent to employee’s use 
of car within meaning of omnibus 
coverage clause. 5 ALR2d 600. 

Automobile liability insurance: condi- 
tional vendee of insured as within 
coverage of omnibus clause. 36 ALR 
2d 673. 

What constitutes “managing employ- 
ee” of insured within inclusionary 
or coverage provision of vehicle li- 
ability policy. 57 ALR2d 931. 

Meaning of “operate” or “being oper- 
ated” within clause of automobile 


liability policy limiting its cover- 


age. 51 ALR2d 924. 

Construction and application of auto- 
matic insurance clause or substitu- 
tion provision of automobile liabili- 
ty or indemnity policy. 34 ALR2d 
936. 

“Vehicle” within meaning of insur- 
ance coverage or exception. 12 ALR 
2d 598. 

What is an “automobile” or a “car” 
within coverage of automobile lia- 
bility policy. 74 ALR2d 1264. 

Trailers as affecting automobile insur- 
ance. 31 ALR2d 298. 

What constitutes “farm use” within 
provision of insurance policy. 10 
ALR2d 674. 

Liability insurance: assault as an “ac- 
cident,” or injuries from it as “‘acci- 
dental,” within coverage clause. 35 
ALR2d 1027. 

Scope of clause of insurance policy 
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covering injuries sustained while 
“in or on” or “in or upon” motor ve- 
hicle. 39 ALR2d 952. 

Scope of clause of insurance policy cov- 
ering injuries sustained while alight- 
ing from or entering automobile. 19 
ALR2d 513. 


Scope of clause of insurance policy 
covering injuries sustained from be- 
ing “accidentally thrown from” a 
vehicle. 24 ALR2d 1454. 

What is an “automobile” or a “car” 
within coverage of accident clause 
of policy. 38 ALR2d 867. 


. Exceptions from Coverage 


Construction and application of provi- 
sion of automobile liability policy 
excluding from coverage injury or 
death of insured. 50 ALR2d 131. 

Construction and application of pro- 
vision of automobile liability policy 
excluding from coverage injury 
or death of member of family or 
household of insured. 50 ALR2d 
120. 


Construction and application of pro- 
vision of automobile liability policy 
excluding from coverage injury or 
death of employee of insured. 50 
ALR2d 78. 

Effect of provision of liability policy 
covering hired automobiles but ex- 
cluding from definition of “in- 
sured” the owner of such vehicle or 
his employee. 32 ALR2d 572. 


What constitutes use of vehicle “in the 
automobile business” within exclu- 
sionary clause of liability policy. 71 
ALR2d 964. 

Construction of clause of automobile 
liability policy excluding coverage 
in case of “commercial” use. 18 
ALR2d 719. 

Construction and effect of exclusion- 
ary clause in automobile liability 
policy making policy inapplicable 
while vehicle is used as a “public or 
livery conveyance.” 30 ALR2d 273. 

Automobile insurance: omnibus clause 
exception relating to public garages, 
sales agencies, service stations, and 
the like. 47 ALR2d 556. 


Construction and effect of clause in li- 
ability policy voiding policy while 
insured vehicles are being used more 
than a specified distance from prin- 
cipal garage. 29 ALR2d 514. 
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6. Notice of Accident or Claim; 

_ Forwarding Suit Papers 

Liability insurance: clause with respect 
to notice of accident or claim, etc., 
or with respect to forwarding suit 
papers. 18 ALR2d 443. 

Act or default of additional insured 
in respect of giving notice of suit or 
delivery of suit papers to insurer, as 
affecting rights of named insured 
against insurer. 6 ALR2d 661. 

Failure to give notice, or other lack of 
of co-operation by insured, as de- 
fense to action against compulsory 
liability insurer by injured member 
of the public. 31 ALR2d 645. 

Liability of insurer, under compul- 
sory statutory vehicle liability poli- 
cy, to injured third persons, notwith- 
standing insured’s failure to comply 
with policy conditions, as measured 
by policy limits or by limits of fi- 
nancial responsibility act. 29 ALR 
2d 817. 


. Co-operation Clause 

Automobile liability insurer’s waiver 
of right, or estoppel, to set up breach 
of co-operation clause. 70 ALR2d 
1197. 

Liability insurance: insured’s submis- 
sion to service of process as breach 
of co-operation clause. 66 ALR2d 
1238. 

Liability insurance: misstatement by 
insured, later withdrawn or _ cor- 
rected, as breach of co-operation 
clause. 34 ALR2d 264. 

Liability insurance: failure or refusal 
of an insured to attend trial or to 
testify as breach of co-operation 
clause. 60 ALR2d 1146. 


. Insurer’s Duty to Defend Insured; 
Control of Proceedings, and Duty to 
Settle within Policy Limits 

Refusal of liability insurer to defend 
action against insured involving 
both claims within coverage of poli- 
cy and claims not covered. 41 ALR 
2d 434. 

Consequences of liability insurer’s re- 
fusal to assume defense of action 
against insured upon ground that 
claim upon which action is based is 
‘not within coverage of policy. 49 
ALR2d 694. 

Allegations in third person’s action 
against insured as determining li- 
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ability insurer’s duty to defend. 50 
ALR2d 458. 

Liability insurance: insurer’s assump- 
tion of or continuation in defense 
of action brought against the assured 
as Waiver or estoppel as regards de- 
fense of noncoverage or other de- 
fense existing at time of accident. 
38 ALR2d 1148. 

Duty of liability insurer to settle or 
compromise. 40 ALR2d 168. 

Limitation of action against liability 
insurer for failure to settle claim or 
action against insured. 68 ALR2d 
892. 

Duty of liability insurer to appeal. 69 
ALR2d 690. 


9. Distribution of Policy Proceeds; 


Apportionment of Liability among 
Insurers; Contribution and 
Subrogation 


Basis and manner of distribution 
among multiple claimants of pro- 
ceeds of liability insurance policy 
inadequate to pay all claims in full. 
70 ALR2d 416. 


Apportionment of losses among auto- 
mobile liability insurers under poli- 
cies containing pro rata clauses. 21 
ALR2d 611. 


Apportionment of liability between 
liability insurers each of whose poli- 
cies provides that it shall be “excess” 
insurance. 69 ALR2d 1122. 


Apportionment of liability between 
automobile liability insurers one or 
more of whose policies provide 
against any liability if there is other 
insurance. 46 ALR2d 1163. 

Right to subrogation, as against pri- 
mary insurer of liability insurer pro- 
viding secondary insurance. 31 ALR 
2d 1324. 


B. MANUFACTURER'S, 


CONTRACTOR’S, ETC., POLICIES; 
PREMISES AND GENERAL PUBLIC 
LIABILITY INSURANCE; 

PRODUCTS LIABILITY POLICIES 


1. In General 


What constitutes “each,” ‘a single,” 
“one,” “any one,” “any,” or “an” ac- 
cident or occurrence, within liability 
policy limiting insurer’s liability to 
specified amount. 55 ALR2d 1300. 

Occurrence of accident or injury as 
during, or before or after, time peri- 
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od of coverage of liability policy. 57 
ALR2d 1385. 

Scope and effect of clause in liability 
policy excluding from coverage lia- 
bility assumed by insured under con- 
tract not defined in policy, such as 
one of indemnity. 63 ALR2d 1122. 

Liability insurance: assault as an “acci- 
cident,” or injuries from it as “acci- 
dental,” within coverage clause. 33 
ALR2d 1027. 

Liability insurance: clause with re- 
spect to notice of accident or claim, 
etc., or with respect to forwarding 
suit papers. 18 ALR2d 443. 

Liability insurance: failure or refusai 
of an insured to attend trial or to 
testify as breach of co-operation 
clause. 60 ALR2d 1146. 

Liability insurance: insurer’s assump- 
tion of or continuation in defense of 
action brought against the assured 
as waiver or estoppel as regards de- 
fense of noncoverage or other de- 
fense existing as time of accident. 38 
ALR2d 1148. 

Liability insurer’s duty to defend as 
including injunction proceedings. 
53 ALR2d 1132. 

Consequences of liability insurer’s re- 
fusal to assume defense of action 
against insured upon ground that 
claim upon which action is based is 
not within coverage of policy. 49 
ALR2d 694. 

Refusal of liability insurer to defend 
action against insured involving 
both claims within coverage of poli- 
cy and claims not covered. 41 ALR 
2d 434. 

Allegation in third person’s action 
against insured as determining lia- 
bility insurer’s duty to defend. 50 
ALR2d 458. 

Duty of liability insurer to settle or 
compromise. 40 ALR2d 168. 

Duty of liability insurer to appeal. 69 
ALR2d 690. 

Insured’s settlement of third person's 
claim without suit, following liabili- 
ty insurer’s denial of liability on 
ground that claim is not within poli- 
cy coverage, as affecting insurer's 
liability. 67 ALR2d 1086. 

Basis and manner of distribution 
among multiple claimants of pro- 
ceeds of liability insurance policy 
inadequate to pay all claims in full. 
70 ALR2d 416. 
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Right to subrogation, as against pri- 
mary insurer of liability insurer pro- 
viding secondary insurance. 31 ALR 
2d 1324. 

Right of action for fraud, duress, or 
the like against liability insurer, for 
causing instant plaintiff to release 
or compromise a cause of action 
against insured third person. 58 


ALR2d 500. 


. Specific Policies and Provisions 


Scope of clause excluding from con- 
tractor’s or similar liability policy 
damage to property in care, custody, 
or control of insured. 62 ALR2d 
1242. 

Right of owner’s employee, injured by 
subcontractor, to recover against 
general contractor for breach of con- 
tract between latter and owner re- 
quiring contractor and subcontrac- 
tors to carry insurance. 22 ALR2d 
647. 

Repeated absorption of poisonous sub- 
stances as “accident” within cover- 
age clause of comprehensive general 
liability policy. 49 ALR2d 1263. 

Products liability insurance. 45 ALR 
2d 994. 

Clause excluding “products liability” 
from coverage of liability insurance 
policy. 54 ALR2d 518. 


C. MISCELLANEOUS SPECIFIC 


LIABILITY POLICIES OR 
PROVISIONS 


Risks and causes of loss covered and 
excluded by aviation liability poli- 
cy. 48 ALR2d 704. 

Coverage and exclusions, of liability 
or indemnity policy on physician, 
surgeon, dentist, and the like. 35 
ALR2d 452. 

Coverage, and exclusions, of liability 
or indemnity policy on attorney at 
law. 72 ALR2d 1249. 

Liability or indemnity insurance car- 
ried by governmental unit as affect- 
ing immunity from tort liability. 68 
ALR2d 1437. 

Insurance carrier’s liability for part of 
employer’s liability attributable to 
violation of law or other misconduct 
on his part. 1 ALR2d 407. 

Coverage of policy insuring motor car- 
rier against liability for loss of or 
damage to shipped property. 36 
ALR2d 506. 


9 
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VII. EMPLOYEE AND OTHER 
FIDELITY BONDS OR 
INSURANCE; CONTRACTORS’, 
ETC., BONDS 


A. FIDELITY, AND SIMLIAR, BONDS 


Extent of liability on fidelity bond re- 
newed from year to year. 7 ALR2d 
946. 

Effect of failure to give notice, or de- 
lay in giving notice or filing of 
proofs of loss, upon fidelity bond or 
insurance. 23 ALR2d 1065. 

Construction and effect of provision in 
employee’s fidelity bond requiring 
employer-insured to file “itemized” 
proof of claim or proof of loss with 
particulars. 37 ALR2d 900. 


Release of one of joint and several de- 
falcating tortfeasors as releasing in- 
surer which was surety on fidelit 
bond of each. 35 ALR2d 1122. 

Admissibility, in action on employee 
fidelity bond or policy, of confes- 
sions or declarations of such employ- 
ee no longer available as witness. 65 
ALR2d 631. 

Time from which interest begins to 
run on fidelity or public officer’s 
bond. 57 ALR2d 1317. 

Time when, or stage of action at which, 
indemnity bond may or must be 
given in action on, or to establish 
and restore, a lost instrument. 9 
ALR2d 971. 

What are “forgeries” within coverage 
of forgery bond or insurance. 52 
ALR2d 207. 


B. CONTRACTORS’, ETC., BID AND 
PERFORMANCE BONDS 


Surety’s liability on bid bond for pub- 
lic works. 70 ALR2d 1370. 
Applicability to compensated surety or 
bonding company of statute dis- 
charging surety where creditor fails 
to bring suit against principal after 
notice. 42 ALR2d 1159. 
Allowance of attorneys’ fees over and 
above penal sum stated in private 
contractor’s bond. 59 ALR2d 469. 
Surety’s liability for obligee’s attorney 
fees under provisions of perform- 
ance bond of public contractor or 
subcontractor. 69 ALR2d 1046. 


Conclusiveness and effect, upon surety, 
of default or consent judgment 
against principal. 59 ALR2d 752. 

Relative rights, as between surety on 
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public work contractor’s bond and 
unpaid laborers or materialmen, in 
percentage retained by obligee. 61 
ALR2d 899. 


VIII. PRACTICE AND PROCEDURE 
IN ACTIONS INVOLVING 
INSURANCE COMPANIES AND 
POLICIES 


A. JURISDICTION; PROCESS; 
CONFLICT OF LAWS PROBLEMS 


Diversity of citizenship between sub- 
rogee, subrogor, and defendant for 
purposes of Federal jurisdiction of 
action based on subrogation. 6 ALR 
2d 137. 

Foreign insurance company as subject 
to service of process in action on 
policy. 44 ALR2d 416. 

Conflict of laws as to right of injured 
person to maintain direct action 
against tortfeasor’s automobile lia- 
bility insurer. 16 ALR2d 881. 

What law governs as to proper party 
plaintiff in contract action. 62 ALR 
2d 486. 


B. STATUTE OF LIMITATIONS; 
CONTRACTUAL LIMITATION 
PROVISIONS IN POLICY 


Insurance policy as a contract in writ- 
ing within statute of limitations. 3 
ALR2d 809. 

Limitations governing action to re- 
cover unearned premium retained 
by insurer upon cancellation of poli- 
cy. 29 ALR2d 938. 

Limitation of action against liability 
insurer for failure to settle claim or 
action against insured. 68 ALR2d 
892. 

Statute of limitations applicable to 
action, by way of subrogation or the 
like, by employer or insurance carri- 
er against third person for injury to 
employee. 41 ALR2d 1044. 

When the statute of limitations begins 
to run against an action on, or re- 
lating to, National Service Life In- 
surance policy. 44 ALR2d 1189. 

Insurer’s admission of liability, offers 
of settlement, negotiations, and the 
like, as waiver of, or estoppel to as- 
sert, contractual limitation provi- 
sion. 29 ALR2d 636. 

Insurer’s demand for additional or cor- 
rected proof of loss as waiver or es-- 
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toppel as to right to assert contrac- 
tual limitation provision, or as sus- 
pending running thereof. 15 ALR 
2d 955. 

Incontestable clause as applicable to 
suit to reform insurance policy. 7 
ALR2d 504, 


C. EFFECT OF RELEASES, 
SETTLEMENTS, OR EARLIER 
JUDGMENTS 


Avoidance of release of claim for per- 
sonal injuries on ground of misrep- 
resentation as to matters of law by 
tortfeasor or his representative in- 
surer. 21 ALR2d 272. 

Collision insurance: insured’s release 
of tortfeasor before settlement by in- 
surer as releasing insurer from lia- 
bility. 38 ALR2d 1095, 

Rights and remedies of insurer paying 
loss as against insured who has re- 
leased or settled with third person 
responsible for loss. 51 ALR2d 697. 

Liability insurer’s settlement of claim 
against insured as bar to insured’s 
tort action against person receiving 
settlement. 32 ALR2d 937. 

Conclusiveness and effect, upon surety, 
of default or consent judgment 
against principal. 59 ALR2d 752. 

Judgment avoiding indemnity or lia- 
bility policy for fraud as barring re- 
covery from insurer by or on behalf 
of third person. 18 ALR2d 891. 

Judgment determining question of cov- 
erage of automobile liability policy 
as between insurer and one claiming 
to be insured as res judicata in sub- 
sequent action by insured person 
against insurer. 69 ALR2d 858. 


Judgment in action growing out of ac- 
cident as res judicata, as to negli- 
gence or contributory negligence, in 
later action growing out of same ac- 
cident by or against one not a party 
to earlier action. 23 ALR2d 710. 


Judgment for insurer who paid proper- 
ty damage as bar to another action 
against same tortfeasor by owner or 
another subrogated insurer for addi- 
tional property damage arising from 
same tort, and vice versa. 22 ALR2d 
1455. 


Judgment obtained by third person 
against indemnitee as conclusive 
against the latter, irrespective of its 
conclusiveness against indemnitor, 
in indemnitee’s action against in- 
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demnitor for amount paid in satis- 
faction of judgment. 24 ALR2d 329. 


D. APPRAISAL OR ARBITRATION 
PROBLEMS 


Proper procedure for appointment of 
umpire under appraisal clause of 
fire insurance policy or statute ap- 
plicable thereto. 69 ALR2d 1296. 

Remedies of insured other than direct 
action on policy where fire or other 
property insurer refuses to comply 
with policy provisions for appoint- 
ment of appraisers to determine 
amount of loss. 44 ALR2d 850. 

Denial of liability on policy as waiver 
of appraisement or limited arbitra- 
tion provision constituting condi- 
tion to action on policy by insured. 
3 ALR2d 383, at page 409. 

Death of party to arbitration agree- 
ment before award as revocation or 
termination of submission. 63 ALR 
2d 754. 

Disqualification of arbitrator by court 
or stay of arbitration proceedings 
prior to award, on ground of inter- 
est, bias, prejudice, collusion, or 
fraud of arbitrators. 65 ALR2d 755. 

Effect of vacancy through resignation, 
withdrawal, or death of one of mul- 
tiple arbitrators on authority of re- 
maining arbitrators to render award. 
49 ALR2d 900. 

Arbitrator’s consultation with outsider 
or outsiders as misconduct justify- 
ing vacation of award. 47 ALR2d 
1362. 

Quotient arbitration award or ap- 
praisal. 20 ALR2d 958. 


E. PARTIES; DISCOVERY 


Joinder of insurer and insured under 
policy of compulsory indemnity or 
liability insurance in action by in- 
jured third person. 20 ALR2d 1097. 

Pretrial examination or discovery to 
ascertain from defendant in action 
for injury, death, or damages the ex- 
istence and amount of liability in- 
surance and the insurer’s identity. 
41 ALR2d 968. 

Privilege of communications or reports 
between liability or indemnity in- 
surer and insured. 22 ALR2d 659. 


F. EVIDENCE 


Admissibility of evidence, and proprie- 
ty and effect of questions, state- 
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ments, comments, etc., tending to 
show that defendant in personal in- 
jury or death action carries liability 
insurance. 4 ALR2d 761. 

Admissibility against beneficiary of 
life or accident insurance policy of 
statements of third persons included 
in or with proof of death. 1 ALR2d 
365. 

Admissibility and conclusiveness, as 
against insured, of statements in 
proof of loss. 58 ALR2d 429. 

Admissibility, in action on employee 
fidelity bond or policy, of confes- 
sions or declarations of such employ- 
ee no longer available as witness. 65 
ALR2d 651. 

Admissibility of evidence as to man- 
ner or ease of firing gun, in civil ac- 
tion involving issue of accidental 
death or suicide. 63 ALR2d 1150. 

Admissibility in homicide prosecution, 
for purpose of showing motive, of 
evidence as to insurance policies on 
life of deceased naming accused as 
beneficiary. 28 ALR2d 857. 

Proof of death or injury from external 
and violent means as supporting pre- 
sumption or inference of death by 
accidental means within policy in- 
surance. 12 ALR2d 1264. 

Insurance: coroner’s verdict or report 
as evidence on issue of suicide. 28 
ALR2d 352. 

Form and sufficiency of proof of death 
in case of insured’s disappearance. 
26 ALR2d 1073. 


G. EXEMPTION OF POLICIES OR 


PROCEEDS 


Exemption of proceeds of National 
Service Life Insurance from claims of 
creditors. 54 ALR2d 1335. 

Exemption of insurance proceeds as 
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available to assignee of policy. 1 
ALR2d 1031. 

Endowment policy as life insurance 
within exemption law. 30 ALR2d 
751. 

Right of creditors of life insured as to 
options or other benefits available 
to him during his lifetime. 37 ALR 
2d 268. 


IX. TAXATION PROBLEMS 


INVOLVING INSURANCE 
POLICIES OR PREMIUMS 


A. INCOME TAXES 


Payment of premiums by corporation 
on policy on life of stockholder as 
constituting taxable income to the 
insured. 73 ALR2d 708. 

Premiums paid by employer for insur- 
ance or annuity payable to employ- 
ee as taxable income of latter. 7 
ALR2d 766. 

Right cf employer to deduct, for in- 
come tax purposes, premiums paid 
on insurance or annuity contracts 
for benefit of employees. 9 ALR2d 
280. 


3. SUCCESSION, ESTATE AND 


INHERITANCE TAXES 


State succession, transfer, inheritance, 
or estate tax in respect of life insur- 
ance and annuities. 73 ALR2d 157. 

‘Transfer by inter vivos trust of insur- 
ance policies upon settlor’s life as in 
contemplation of death for tax pur- 
poses. 17 ALR2d 787. 

Liability of life insurer which pays pro- 
ceeds of policy direct to beneficiary, 
for the portion of estate or succession 
tax attributable to such proceeds. 
10 ALR2d 657. 
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Barnacled Hulls on the Inland Seas* 


STUART B. BRADLEY 
Chicago, Illinois 


N that part of North America where 
I many generations of French and English 
explorers searched for a northwest passage 
to China a new commerce over a new chan- 
nel is growing every day. So I will tell you 
about this St. Lawrence Seaway because 1] 
have seen it and some of you have not. In 
1957 I visited the construction work and in 
in 1960 was aboard the TINDEFJELL, a 
Norwegian cargo vessel, on a voyage from 
Montreal to Cleveland thereby passing 
through the seven new locks of the Seaway 
proper and the eight old locks of the Wel- 
land Canal. 

On the wing of the bridge as we proceed 
upstream I have a fellow passenger who will 
never clear the customs service but who 
looks upon me with large oval eyes as he 
sits on the bulwark absorbing the late after- 
noon sun. He expresses no opinions about 
the harvest fields we pass nor the villages 
with their tall church spires but prefers to 
bask in un-ticketed un-concern as I take in 
the sights and sounds of our voyage. I live 
in hope of recalling these scenes again but 
he does not, for his name is Melanoplus 
Spretus, a grasshopper whose life will end 
with the end of this year’s navigation. 

We are coming now to a tie-up wall be- 
fore Ste. Catherine’s Lock, where the moor- 
ing posts on the concrete top are buttons 
on an open shirt. ‘Two seasons’ use of these 
locking aids have left some works of art; 
sailors have written their sentiments; “First 
trip and last,” “Olga for me” and many ves- 
sels’ names and dates; all written under 
night and cloud while lock men do not see. 
The VESLEFJELL is moored ahead and 
there will be a wait, the ROONAGH 
HEAD is coming through and then we can 
proceed. 

This trade is not the place for one impa- 
tient to be under way. Each ship must wait 
and take its turn after the red light turns 
to green, then at bare steerageway ahead 
into the chamber carefully. At last the 
gates are closed astern and then the ship 


*Editor’s Note: Since our 1961 Annual Meeting 
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begins to feel the rush of water from each 
side, and it is rising fast. Out of the lock 
and full ahead, orchards and vineyards we 
almost touch; beyond the forecastle and 
over the bow the barns stand out against 
the sun, and below the Captain’s table set. 


We did not ask Captain Alfred Lorentzen 
his age but he was surely in his early thirties, 
making his first trip as a master although he 
had served as first mate many times from 
Europe to Chicago. He spoke excellent 
English to his four passengers and to the 
Canadian pilots who assisted with the lock- 
ing. His ability in ship handling became 
very clear as the voyage progressed; in fact 
it was obviously superior to at least two of 
the three pilots who came aboard to lend 
their special knowledge of local conditions 
such as currents, shoals, and customs pe- 
culiar to lake and river navigation. One ex- 
pects to find navigational skill, but one 
might not necessarily expect to find dining 
luxury on a cargo vessel, but here it was, 
with all of the niceties of service and atten- 
tive care on the part of steward, cook and 
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waiter. The table was loaded with varieties 
of fish and sardines, cheeses of various fla- 
vors, jams and sweets, wafers and special 
breadstuff, all in addition to the regular 
courses that were always delicious. Any- 
one who is not accustomed to the exercise 
of pushing himself away from the table is 
sure to gain weight on such a voyage. 


No wayfaring grasshopper accompanied 
the little party to the dining salon. My wife 
and I, Mr. and Mrs. F. H. Young, the master 
and one of the mates rounded out the group 
at the table, although on one occasion a 
particularly convivial local pilot joined us. 
Passengers are really a nuisance to a master, 
asking all manner of questions about the 
cargo, the crew, how is life in Norway, are 
you a skier, and what do your children do 
in their spare time. But masters soon be- 
come jacks of all conversational trades, per- 
force, and we passengers undertook to ed- 
ucate this master in the folkways of Chi- 
cago as a quid pro quo for what we wanted 
to know about Olsen and Ugelstad, his 
shipowners, the Fjell-Oranje Line, his op- 
erating fleet and the colorful (because dis- 
tant) life of the seamen. 


Of course we could observe the life of 
the seamen for ourselves, at least a fair share 
of it, even some of what occurs when sea- 
men go ashore. There are many very young 
men in the crews of these vessels. To be 
kept happy they have to be kept at work, as 
has been known to shipmasters from time 
immemorial, so they are scraping paint, 

ainting decks or bulkheads and perform- 
ing all manner of minor repairs, They had 
a mascot, one small fox terrier, who sulfered 
many a surreptitious poke from the boys. 
They would tempt him with bones or hunks 
of meat from the galley, letting him seize 
the morsel and then jerking it away, risking 
the imminent danger of being bitten by the 
hunger-aroused ferocity of the little play- 
mate. Then each time there was a delay at 
the tie-up wall approaching a lock these 
lads would go ashore to engage in a vigor- 
ous game of rugby. We did not observe any 
fatties in the deck department. : 


The skillful handling of the vessel into 
the Seaway locks made it appear to be a 
simple act indeed. We did not scrape or 
bump any of the approach walls nor the 
lock chambers. We questioned Captain 


Lorentzen about some of the publicised 
complaints of 1959 that the lock approaches 
were hazardous and that the lock operation 
was too slow. He did not agree. His line 
as well as several other regularly scheduled 
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operators, called liner services, had been 
operating through the 22 small pre-1959 
Canadian seaway locks since the middle 
1930's, they know their business and they 
find the new Seaway a splendid engineer- 
ing achievement. There are tramp vessels 
of course. What would world trade do with- 
out tramp shipping? Some of these tramps 
are not experienced in either canal or lake 
operation, some again are not adequately 
crewed, but the fly-by-nighter is definitely 
in a small minority among the foreign ves- 
sels; that is foreign to the United States and 
Canada. This is not to imply that the Amer- 
ican operators are not skillful too. They 
are. The great bulk carriers of ore, coal and 
limestone have been transiting the Soo 
locks for generations, so that their officers 
are well versed in the special problems of 
locking, canalling and passing in restricted 
waters. But in answer to those few writers 
who have begun to use the word “salty” as 
a term of derision toward the foreign fleets 
let me say that I have met many foreign 
masters, mates and pilots who are as able 
as anything our domestic commerce can of- 
fer in that profession. 


Be that as it may, we had encountered 
one delay caused by high winds when no 
vessels were being locked, but during the 
second day we passed the Thousand Islands 
in clear, crisp weather, a beautiful sight at 
any time but particularly for us. Crossing 
Lake Ontario we reached Toronto, our first 
port of call, at dusk and docked at Marine 
Terminal II of the Toronto Harbour Com- 
missioners, practically under the great white 
lights of the Royal York Hotel back on the 
hill. This is a busy port. Other vessels were 
discharging cargo, the nearest ones being 
the “BEECH MORE?” of Liverpool, “PRINS 
WILLEM II” of Rotterdam, “ERVIN 
REUSS” of Hamburg, a freighter of Ham- 
burg-Amerika Linie and the “SKELJNES” 
of Oslo. At this port, like most of the Great 
Lakes ports, cargo is loaded and discharged 
by ship’s tackle. There is nothing on the 
lakes comparable to the ports of Rotterdam, 
Hamburg or of Liverpool where there are 
plenty of tall gantry cranes which can be 
moved up to discharge from all hatches of 
all vessels at the same time. Perhaps we 
can look into the future and see gantry 
cranes at Chicago, Cleveland and Toronto, 
just to name a few of the enthusiastic port 
areas. 


Despite the lack of gantry cranes the dis- 
charge of cargo commenced the next morn- 
ing and proceeded apace, slowing down, 
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however, when the Saturday overtime gangs 
of longshoremen came aboard. Overtime is 
something to be stretched out, even at Tor- 
onto, which has better stevedoring than 
many lake ports. One of the hatch bosses 
was an American Indian who formerly 
worked in the erection of steel skyscrapers. 
It is known that Indians from this region 
are skillful, fearless workers on high steel 
structures, so it is only natural that they 
would be adept at swinging drafts of cargo 
from a lower hold, to lurch high above the 
deck, and thence to land on the string piece 
of a dock. He was in fact an excellent work- 
er. It should be remembered that efficient 
stevedoring plays an important part in port 
development because vessels wili seek out 
the places which offer better services when- 
ever they can. For example Green Bay, 
Wisconsin, up a channel made difficult by 
narrow bridges and tricky currents has 
greatly enhanced its foreign trade because 
it offers excellent stevedoring, the gangs be- 
ing principally Indians from a nearby res- 
ervation. Jean Nicolet, the first white man 
to visit Green Bay was told that the local 
Indian fish eating tribes smelled bad, so on 
early French charts this tourist paradise of 
today was called Baie de Puans (Stinker’s 
Bay) but the modern Indians are not stink- 
ers in the modern shipowner’s book. 


These liner vessels carry what is called 
“general cargo,” and general it certainly 
was on this trip. Here at Toronto they un- 
loaded three hundred tons of frozen straw- 
berries, which came from Holland, boxed 
glass from Belgium, a Volkswagen, some 
television sets, coiled wire, structural steel 
and large boxes of Holland Rusk, non-calor- 
ic and fit for slenderizing the Canadian wo- 
men. 


Ship recognition could be an interesting 
exercise in mental gymnastics for a land 
lubber but it is an essential for the men who 
go down to the sea in ships. E. C, Talbot- 
Booth of London wrote a long book with 
thousands of illustrations to teach this sub- 
ject and for use as a hand-book on board 
ship. The shape of hull, the number of 
“islands” or “castles,” the arrangement of 
stacks and masts are all important in dis- 
tant type recognition. For close up identifi- 
cation the flags, hull colorings and above 
all the stack designs are conclusive, being 
uniform for the vessels of the respective 
fleets. We saw many craft of various shapes 
and sizes. Ancient heraldry and the knight 
errants’ escutcheon have nothing more col- 
orful to offer than the stack designs of the 
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craft which call at our ports; take the 
Swedish-American Line with its three gold 
crowns On a purple sun, the Zim Israel Line 
with seven stars set between mauve stripes 
on a white background, Stag Line with a 
rampant white deer silhouetted against a 
red sea, or the well known red I over a 
Black H of the International Harvester 
Company. Our vessel had a U and O in- 
tertwined, meaning Olsen & Ugelstad of Os- 
lo. 


Although we had lots of time for study 
or reflection while our ship worked cargo 
at Toronto and then at Hamilton, we did 
not devote much of it to heraldry. We 
watched the longshoring, we visited with 
the first mate, who had general supervision 
of unloading, and we saw one tremendous 
crate of plate glass get smashed against a 
hatch coaming whereupon the longshore 
gang walked off and said enough for to- 
night. They were nearly finished and we 
could have sailed in one hour but this walk- 
off delayed the vessel twelve hours at Ham- 
ilton. The mate was nearly frantic over in- 
cidents like this and he told us that it was 
much worse at another port where he had 
tried to make the work move along, and 
where he had been warned by one long- 
shoreman boss not to go ashore “Or I'll kill 
you.” When he told us this I recalled that 
there was painted on one lock approach the 
words: “M/V YEHUDA-—I never come 
back.” 


You may know that life at Great Lakes 
ports is not entirely sweetness and enlight- 
ened good will, but think of the past or of 
what some others in their irritation have 
said about our forebears. Etienne Brule’ 
was the first Frenchman to see Lake Huron 
and other westerly waters, although Cham- 
plain’s record of reaching Lake Nipissing in 
1615 is the first official report. After be- 
traying Champlain to the British in 1629 
he went back to live again with the Indians, 
where he was killed in a drunken orgy and 
was eaten by his confreres, It was two cen- 
turies later when some of our literary men 
began to visit the Great Lakes. Horace 
Greely, the great go-wester, came to Chi- 
cago in 1848, all enthused about govern- 
ment improvement of waterways. Charles 
Dickens took a dim view of America gener- 
ally, which extended to the Great Lakes 
where he took a short trip on a small steam- 
er with high pressure engines. He described 
his cabin accommodations as equivalent to 
living on the first floor of a “powder mill.” 
Francis Parkman saw and heard a lot of 
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drunken Indians at Mackinac in 1845. He 
described one little half-breed who looked 
upon the steamer with a particularly “wild 
and vile expression.” William Cullen Bry- 
ant visited the lakes in 1846. Whether he 
was inspired to write “To a Waterfowl” I 
do not know but one of his lesser known 
writings describes many a polygamist who 
had several wives living with him at the 
same time, all with children housed under 
a single roof. A lot of other unsavory events 
could be dug up if one had a mind to do so. 
When the iron steamer began to replace 
the wooden sailing vessel—or rather to make 
her uneconomical—the number of fires and 
total losses of well insured wooden craft 
rose rapidly. Whiskey and the dollar sign 
still roam at large in our society but not so 
often in the free-wheeling style of yester- 
year. 


We did proceed on from Hamilton to 
Port Weller, took aboard a different local 
pilot who would serve until the vessel should 
arrive at Sarnia, and then we began to as- 
cend the Welland Canal. The eight Wel- 
land locks which raise our vessels a total of 
326 feet were built by Canada in 1952. 
They too were a remarkable feat of engi- 
neering. Three of the locks have double 
chambers so that upbound and downbound 
craft may go through at the same time. At 
the other locks the up and down bound ves- 
sels are locked through alternately. 


We traversed the 28 miles of the Welland 
in about nine hours. In this second year of 
the Seaway operation, shipping is a novelty 
which attracts many spectators. Although 
there were few of these along the less popu- 
lated reaches of the St. Lawrence canals, 
here at the Welland locks from early Sun- 
day evening until about midnight there 
were crowds of people watching the vessels 
go through and waving to the seamen on 
deck. Today one can see oceangoing gener- 
al cargo vessels with carrying capacities up 
to 8500 tons and some of the larger lake 
bulk carriers, of much greater block coeffi- 
cient, carrying more than 20,000 tons of 
iron ore. We did not happen to see any of 
the monsters but we hailed the “IMPERI- 
AL LONDON,” the “ELFRIDE” of Cun- 
ard, “METIS” of Canada Steamship Com- 
pany, the tanker “ALVA BAY of Esso and 
the “DAY PECKINPAUGH,” an Erie ca- 
naller designed to pass under the Erie’s low 
bridges. 

Gone are the forty-six curious whalebacks 
built for these lakes between 1888 and 1898 
to the design of the determined Captain 
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Alexander McDougall. Beginning about 
1895 the four-hundred-footers of more con- 
ventional shape carrying 5200 tons on an 
18 foot draft began to be built. The first 
five-hundred footer soon followed to carry 
10,000 tons of bulk cargo. Then in 1906 
several 12,000 tonners of 600 foot length 
were designed and built. But these, and 
the larger and larger steel bulk carriers and 
the self unloaders, were needed for the steel 
business, so the fact that they were bottled 
up in that biggest bottle, the Great Lakes, 
was of little concern to anyone except the 
Great Lakes—St. Lawrence Tidewater Asso- 
ciation, a council of state governments or- 
ganized in 1919 to promote the “Great 
Lakes—St. Lawrence Deep Seaway.” 


Now, however, we do live on the “eighth 
sea” or on the “fourth seacoast,” if you will, 
so the long history of struggle to open up 
the lakes to world trade need not be recited 
in its myriad details. But deserving special 
mention is N. R. Danielian who assaulted 
the ramparts of opposition: the railroads, 
the ports of New York and New Orleans, 
some eastern senators and whoever stuck 
out his neck in the negative. Harry Brockel 
of Milwaukee was also a tireless worker for 
the seaway project. I knew Martin Oetter- 
shagen, the present Administrator of the 
St. Lawrence Seaway Development Corpora- 
tion when the Seaway project was just a 
gleam in his weather eye. He was Harbor 
Engineer for the City of Chicago, but he 
was an orator too, so that his activity 
ranged from the pathos of his orations on 
behalf of the Seaway to the bathos of chas- 
ing shanty house boats away from the rot- 
ting docks along the North Branch of the 
Chicago River. He was a leader in Water- 
way committees, he opposed the filtration 
plant location at Navy Pier, despite a threat 
of being fired, and had a prominent part in 
the Association of Port Authorities. It is 
final vindication that he should head up 
the United States portion of this interna- 
tional project. 


As the tide of battle was turning in favor 
of the Seaway in the early 1950’s Chicago 
began to improve its port. One of the few 
possible dock areas was Lake Calumet, a 
shallow marshy region out at 130th Street 
connected to the Calumet River. In the 
1920’s the State of Illinois made a grant of 
this lake to the City of Chicago upon con- 
dition that a harbor be developed but the 
City promptly began instead to fill the lake 
with ashes and garbage, commencing at the 
north end and creating new land as the— 
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hundreds of dump trucks worked south. 
Civic minded citizens, particularly those 
who favored waterway improvements, con- 
tinually viewed with alarm, joining in the 
appeals of our stalwart Martin Oettersha- 
gen at meetings of Commerce Associations, 
Propeller Clubs, assorted local organiza- 
tions and the City Council Committees, A 
better location could surely be imagined, 
one whose approaches are not hindered by 
numerous bridges such as those which cross 
the six miles of Calumet River, but only at 
prohibitive cost. So the hue and cry for 
development of Calumet Lake went on, 
now, under leadership of Judge Walker 
Butler, Maxim M. Cohen and others; the 
Chicago Regional Port District was created, 
acquired the land, sold revenue bonds, built 
docks, cargo sheds, warehouses and grain 
elevators. 


The new channels and new ports are im- 
proving our foreign trade but we must not 
forget that it was in the depths of our de- 
pression in the mid 1930’s when the pio- 
neering of this traffic had commenced. We 
were aboard one of the vessels of this very 
pioneer, the Fjell Line, which had started 
regular common carrier service between 
Europe and the ports of the Great Lakes. It 
was the year 1935 when Olsen & Ugelstad of 
Oslo established this line with six vessels. 
The small steamer “VARDEFJELL” of 
2400 dead weight tons, built in 1931, was 
the first Fjell Line vessel to enter the Great 
Lakes trade, and was the first to call at the 
port of Chicago. She could carry 2000 tons 
of cargo at sea, but only 1500 tons through 
the ancient Lachine and Soulanges locks 
where draft was restricted to 14 feet. 


This trade developed rapidly; new vessels, 
built specially to cope with limitations of 
these canals, were put into service so that 
there were eight vessels in regular service 
by 1938 when the first competitor appeared, 
namely, the Oranje Line of Rotterdam. 
World War II interrupted all of this lake 
service, but fifteen Fjell vessels sailed for 
the allied powers, being the entire fleet ex- 
cept three that were captured by the Ger- 
mans when Norway was occupied in April 
1940. In 1945 Fjell made several sailings to 
the Great Lakes and was back in full trad- 
ing by the season of 1946. 


Improved types of vessels were soon built, 
other companies began to serve our ports 
and then in 1956 the Fjell and Oranje Lines 
joined forces under the name Fijell-Oranje 
Line to offer a better, more regular sched- 
uled service in and out of the Great Lakes. 
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This operating combination in 1960 had 
about twenty-five modern cargo liners trad- 
ing between the Lakes and all the European 
ranges as newer and larger vessels were re- 
placing the older types. The Norwegians 
and the Dutch have been enterprising, have 
provided first-class management and used 
real foresight in their merchant fleet opera- 
tions which are not subsidized in any way. 
Following World War II when this foreign 
trade traffic increased rapidly many other 
excellent liner services were begun, but un- 
til the actual construction of the deepened 
Seaway, Chicago was torn between its great 
railroad loyalties and the prospect of be- 
coming an ocean port of true international 
stature. 


Now that the Seaway is a reality “General 
Cargo,” like the Phoenix, has risen from 
the ashes along Lake Calumet and is taking 
orders from a Captain. The sea captains 
navigating the Calumet River have given a 
new name to the B. & O. bridge and the 
others which you sce near 96th Street as your 
motor car speeds along the Calumet Skyway. 
These bridges are known to all lake faring 
men as the “Iron Curtain.” But the ton- 
nages are growing and the vessels, despite 
the channel vicissitudes, are serving Lake 
Calumet, an interchange point for ships, 
railroads, trucks and barges. 


‘Today about 80 percent of the world’s 
cargo vessels can traverse the Seaway, not all 
loaded to full draft by any means, as there 
is still much harbor and channel dredging 
to be done. The variety of arriving mer- 
chandise is fascinating. There are a lot of 
people in Chicago who are fond of fish, hap- 
pily for the Scandinavians who bring great 
quantities here every season. Newsprint 
paper and wood pulp from Canada are not 
new to lake shipping but there is more of it, 
and quite a lot now comes from the Baltic. 
Wines from France, olives from Spain, whis- 
key from Scotland, manufactured iron and 
steel from Belgium and West Germany and 
small autos from many countries all come 
via the Seaway. There are specialty foods, 
toys, novelties and trivia of all descriptions. 
But from Canada iron ore and fuel oil far 
outweigh all other United States imports. 
Fourteen years ago our foreign vessel ex- 
ports from the lakes consisted largely of un- 
refrigerated fatbacks to a hungry Europe, 
hides, grain and machinery. Today barley, 
corn, oats, wheat and scrap iron exceed all 
other exports and there are tractors, print- 
ing presses, electrical gadgets, heavy ma- 
chinery, our erstwhile secret weapon the 
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jeep, and many other manufactured prod- 
ucts being shipped direct from the lakes. 


Turning again to our own voyage, we 
left the Welland at Port Colborne, near 
Buffalo, spent another sunny day on deck to 
reach Cleveland, where some more of our 
general cargo was to be unloaded. Adjacent 
to our dock in a storage area were hundreds 
of small European cars, in red, white, blue, 
green and brown. As this was our first 
United States port of call, the customs and 
immigration people swarmed aboard and 
we learned that the lot had fallen to our 
ship to undergo a complete inspection with 
the object of uncovering any possible smug- 
gling or subversive activity. All inbound 
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vessels are checked, but every now and then 
some vessel is picked at random for the full 
treatment. Nothing unlawful was dis- 
covered and the crew eventually had some 
shore leave, going up the waterfront beside 
the wigwams of the Cleveland Indians, then 
near the top of the first division. We had 
traveled 594 miles from Montreal in six 
days and were 552 feet higher in the world, 
our friend the grasshopper had long since 
blown away, but during our travels, any 
barnacles, those salt water crustaceans which 
are attached by their heads and push food 
in with their feet, had given up the ghost in 
the fresh lake water where graving docks 
are unknown. 
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Trial Preparation for the Personal 
Injury Defense* 


HARLEY 


J. McNEAL 


Cleveland, Ohio 


HE work of the defense attorney in a 
personal-injury case does not begin the 
day that he steps into the courtroom. Long 
before the inception of the trial, counsel 
must prepare his case with meticulous ef- 
fort. The tasks of investigating, interview- 
ing witnesses, inspecting the scene of the ac- 
cident, obtaining medical reports and con- 
ferring with medical experts and others are 
sometimes arduous, but they are the founda- 
tion upon which the client’s case must rest. 
Of course, in modern defense practice the 
attorney usually does not carry out these ac- 
tivities alone. Because of the magnitude of 
thorough preparation, and the frequent 
complexity of technical aspects of the case, 
he must rely on professional investigators 
and photographers and various other tech- 
nical experts to aid in gathering the eviden- 
tiary material from which he will construct 
his case. Also, in cases in which the defend- 
ant is covered by insurance, the lawyer will 
have the benefit of the information ob- 
tained by the insurance company, which 
usually has conducted a preliminary investi- 
gation even before the attorney receives the 
case. But the availability of this assistance 
does not lessen the importance of the attor- 
ney’s personal role in pre-trial preparation. 
Upon this man, who will try the case, is 
placed the ultimate responsibility to evalu- 
ate the evidence, determine the questions of 
liability, and decide the best defense for 
trial. This article will consider some of the 
important details of the defense attorney’s 
preparation for trial. 


EARLY DETERMINATION OF LIABILITY 


Usually, the attorney for the defendant 
does not learn of the case until after the 
plaintiff's lawsuit has been filed. The plain- 
tiff’s attorney, by this time, has had an op- 
portunity to conduct a preliminary investi- 
gation and to make at least a tentative de- 
cision as to liability. To offset this initial 
disadvantage, the defense attorney must be- 


*Reprinted by permission from the Western Re- 
serve Law Review, issue of December, 1960. 


Har ey J. McNEAL, of the 
firm of McNeal and Shick, 
is a member of the Exec- 
utive Committee of IAIC. 
He received his prepara- 
tory education at the Uni- 
versity of Michigan, and 
his legal education at the 
University of Michigan 
Law School, University of 
Wisconsin Law School, 
and Western Reserve Law 
School, where he obtained 
his LL.B. in 1936. He has 
also attended the Univer- 
sity of Michigan Medical School and Western Re- 
serve University Medical School. He served as a 
Captain in the Judge Advocate General’s Depart- 
ment, Army of the United States, 1942-45, is a mem- 
ber of the Cleveland, Cuyahoga, Ohio State and 
American Bar Associations, Association of Insur- 
ance Attorneys, Federation of Insurance Counsel, 
International Bar Association, National Association 
of Railroad Trial Counsel, and American Judicature 
Society. He holds fellowships in the American Col- 
lege of Trial Lawyers, the Academy of Forensic 
Sciences, and is a Founding Fellow of the Law- 
Science Academy. 


come acquainted with the case as quickly as 
possible. 

One immediate source of the facts, if the 
defendant is insured, would be the insur- 
ance company’s investigation report. The 
thoroughness of the insurer’s investigation 
varies, depending upon the company’s poli- 
cy and the competence of the individual in- 
vestigator. But at least this report will fur- 
nish the attorney with a general outiine of 
the facts, and the identity of some of the wit- 
nesses, 


Interviewing the Witnesses 


It is never good policy for counsel to use 
a witness in a trial without having inter- 
viewed him personally. In an important 
case, the lawyer should talk to every witness 
whom he plans to put on the stand at least 
two or three times. The benefit of the per- 
sonal interview is twofold. First, it gives 
the attorney the opportunity to scrutinize 
the witness’s story. Patent discrepancies 
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which occur in the witness’s narration of the 
facts can be raised by the attorney and ex- 
plained by the witness. Secondly, the attor- 
ney may evaluate the narrator’s potential 
effectiveness as a witness before a jury. 
Many trial lawyers have experienced the 
anguish caused by examining a witness on 
the stand, whose signed statements made to 
an investigator before trial lucidly described 
the accident, but whose testimony at trial 
was replete with inconsistency and totally 
unpersuasive to the jury. Obviously, it is 
self-defeating to place a witness on the 
stand whose testimony consists of a morass 
of hearsay, imagination, speculation and 
prevarication. This undesirable result can 
be avoided by the personal interview in 
which the attorney can test the credibility 
of the witness’s story, evaluate the personal- 
ity of the individual, and determine the 
most effective method of examining him on 
the stand. The dull, unimaginative witness. 
for example, must be examined slowly and 
in simple terms. The intelligent but timid 
witness must be reassured; his fears con- 
cerning cross-examination should be al- 
layed. 


All witnesses should be interviewed as 
soon as possible after the accident. The 
shorter the time interval between the acci- 
dent and the interview, the more compiete 
and accurate will be the witness’s recollec- 
tion of the facts. Furthermore, the witness 
usually will be more cooperative if the in- 
terview is conducted shortly after the acci- 
dent than if a great amount of time has 
elapsed. 


The manner in which to conduct the in- 
terview will depend to a large extent upon 
the witness himself. Each witness is an in- 
dividual who will require individual treat- 
ment. In general, the interview should be 
conducted on an informal and friendly ba- 
sis. Most witnesses will be acting in that ca- 
pacity for the first time, and consequently 
will be somewhat wary. The attorney should 
attempt to put the person at ease. This can 
be accomplished by engaging him in a gen- 
eral conversation at the outset of the inter- 
view. When it becomes apparent that the 
witness is beginning to feel at ease, the at- 
torney can then subtly guide the conversa- 
tion toward the more important topic—the 
witness’s knowledge of the facts of the case. 


The most effective method of eliciting 
the witness’s story is to permit him to give 
it in narrative form. In this way the lawyer 
is able to note any inconsistencies in 
the witness’s narration, and to see what 
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particular facts the witness most clear- 
ly remembers. Also, the narration may 
bring out facts of which the attorney was 
not aware and which, therefore, might not 
have been uncovered in a question-answer 
type of interview. After the witness has re- 
lated his story, the attorney can then re- 
solve inconsistencies, and fill in sketchy 
parts of the witness’s story through specific 
questions. 


In addition to obtaining factual informa- 
tion from the witnesses, particular attention 
should be given by counsel to having each 
witness describe and locate the areas of in- 
jury, or state the lack of any objective sign 
of injury, from his observance of the plain- 
tiff. 


Visiting the Scene of the Accident 


.\ visit by counsel to the scene of the acci- 
dent is another essential step in thorough 
preparation. The trial attorney must be 
intimately acquainted with the facts in or- 
der to present the case effectively to the 
jury. By visiting the scene personally, the 
attorney would acquire a more complete 
knowledge of the physical conditions of the 
accident situs than he would by relying on 
photographs or witnesses’ descriptions. The 
latter representations of the situs may omit 
details which are vital to the case. 


Observing the accident scene personally 
also gives the attorney the opportunity to 
check the accuracy of the witnesses’ narra- 
tions of the accident. The lawyer who re- 
lies on the uncorroborated statements of 
eyewitnesses shows an unwarranted faith 
in the infallibility of human observance. It 
is impossible for any human being to be en- 
tirely accurate and objective in relating 
what “he saw” on some previous occasion. 
Therefore, the attorney should ascertain 
whether the witnesses’ statements of the 
events of the accident are credible in the 
light of the static conditions of the accident 
scene. 


The attorney’s visit to the situs should be 
made as soon as possible to insure that the 
physical conditions will be substantially the 
same as when the accident occurred. Obvi- 
ously this is important if the attorney is to 
be able to check the accuracy of the wit- 
nesses’ statements relating to the accident. 
It is also important if the attorney wishes to 
take photographs of the scene at this time, 
since such photographs must depict condi- 
tions as they existed at the time of the acci- 
dent to be admissible as evidence. 
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Researching the Law 


After the defense counsel has read the in- 
vestigation report and has interviewed the 
eyewitnesses, he is in a position to make a 
working diagnosis of the case relating to the 
issue of liability. From his knowledge of the 
facts, the attorney by this time should be 
able to recognize the major legal questions 
which will have to be resolved to determine 
the existence of liability. 

Probably the only time an_ individual 
comes close to knowing “all the law” is 
when he has completed his formal legal edu- 
cation and has just prepared for the state 
bar examination. After that enlightened 
but ephemeral period, the attorney must 
resort to researching the reported case law 
and the statutes. 

Fortunately, the majority of personal-in- 
jury cases fall within well-defined areas of 
tort law. In such cases, the attorney’s task 
of legal research is relatively simple. But 
the attorney should always be aware of the 
danger of superficial research. Tort law is 
one of the most rapidly expanding and 
changing areas of the law. What was set- 
tled law yesterday may be unsettled today 
and may be completely the reverse of its 
former position tomorrow. For example, 
the doctrine of immunity of charitable in- 
stitutions, which was well-established in 
Ohio only a decade ago, was completely ab- 
rogated as to charitable hospitals in 1956. 
Whether the doctrine is still applicable to 
other types of charitable organizations in 
Ohio is still not definitely settled. The at- 
torney must be constantly aware of current 
trends in tort theory. 

In addition to the general legal ency- 
clopedias, law review periodicals, texts and 
statutory compilations, which are the us- 
ual tools of legal research, there are a num- 
ber of publications which deal specifically 
with negligence law. These personal-injury 
publications are extremely beneficial to the 
practitioner since they furnish a_ ready 
source of recent negligence cases, often par- 
ticularly indexed according to the facts, for 
example, automobile accidents involving 
brake failures or cases involving rear-end 
collisions. 

After the attorney has satisfied himself 
as to the legal merits of his case, he is then 
ready to make a more detailed investigation 
of the facts. 


MEDICAL PREPARATION 


The main objective of the defendant’s at- 
torney in collecting the factual evidence 
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and researching the law is to negate the 
question of liability. The preparation of 
the medical portion of the defense may also 
be directed toward this objective, but more 
frequently, its purpose is to reduce the 
plaintiff's damages. To achieve this latter 
purpose, the defense seeks to find evidence 
that will establish: (1) that the plaintiff's 
injury was not a result of the trauma which 
allegedly was caused by defendant’s negli- 
gence; or (2) that the trauma merely ag- 
gravated a pre-existing condition of ill- 
health; or (3) that the injury which the 
plaintiff sustained left no permanent dis- 
ability. 

Information concerning plaintifl’s 
medical history may be available from sever- 
al sources. One of the most fruitful sources 
is the plaintiff's hospital records. It is 
generally a routine procedure in the hos- 
pitals, when a patient is admitted, to have 
the admitting physician prepare a “history” 
of the maladies and medical treatment 
which the patient has previously experi- 
enced, ‘This portion of the hospital rec- 
ords may reveal to the defense the present 
existence of previously acquired patholog- 
cal conditions which would have a causal 
relationship to the plaintiff's claimed pres- 
ent injuries; or it may at least furnish valu- 
able investigative leads, such as the names 
of physicians who treated the plaintiff in 
the past, and dates of hospitalization. 


Another available source of information 
to the defense in Ohio, as in many states, is 
a physical examination of the injured partv. 
This examination will reveal the presence 
(or absence) of any objective symptoms of 
injury, which may answer the question of 
the legitimacy of the plaintiff's allegations 
of injury. In addition, it may offer clues as 
to the previous condition of the plaintiff's 
health, for example, post-operative scars, or 
scars indicating some prior trauma. 

The importance of the medical examina- 
tion requires that the defense counsel se- 
lect the examining doctor with care. If the 
plaintiff's injuries are of a complex nature, 
the attorney should enlist an experienced 
specialist to conduct the examination. The 
selection also should be made with a view 
toward the possibility that the doctor may 
be called upon to testify at trial. Thus, the 
attorney should choose a man with a sound 
reputation in his specialty, and, preferably, 
with some experience as a medical witness. 
If the case goes to trial it is not enough to 
have obtained medical evidence to refute 
the plaintiff's claims, or minimize his dam- 
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ages. The problem still remains of convitic- 
ing the jury. By selecting an experienced 
doctor, who can explain the medical prob- 
lems simply and convincingly to a jury, and 
who can anticipate and avoid the pitfalls 
of cross-examination, the defense strength- 
ens its position immeasurably with respect 
to the medical issues. 

Finally, the defense attorney’s prepara- 
tion of the medical aspects of his case should 
include medical study. This is another one 
of the trial attorney’s “non-delegable du- 
ties” of pre-trial preparation. It is essential 
that the defense counsel have a basic under- 
standing of the medical theories involved in 
order to evaluate the strength of his case. 
Furthermore, it is unwise for the attorney 
to accept unquestioningly the opinions of 
the examining doctor for the defense. Even 
though the doctor strives to give an objec- 
tive report of his examination, it often hap- 
pens that he subconsciously associates him- 
self with that side of the lawsuit which en- 
lists his professional services, This associa- 
tion may color his opinion to some extent. 
Therefore, the attorney should test the veri- 
ty of the doctor’s report in the light of ex- 
isting medical knowledge. 

The attorney who specializes in personal- 
injury defense work should regard medical 
texts as an essential part of his professional 
library. Even the practitioner who only oc- 
casionally handles personal-injury suits 
would find it beneficial to acquire some 
fundamental texts on medicine. The first 
book with which the lawyer should equip 
himself is a standard medical dictionary. 
Stedman’s Medical Dictionary, (Williams 
and Wilkens, Baltimore, Maryland, 18th ed. 
1953) is widely accepted. Secondly, a text 
on anatomy is desirable. Cunningham, 
Textbook of Anatomy, (Oxford Universi- 
ty Press, New York, New York, 9th ed, 1951) 
is recommended. Other texts dealing with 
the specialized branches of medicine may 
be added later to the attorney’s library. 


THE DEPOSITION 


The value of the deposition in modern 
personal injury practice cannot be over-em- 
phasized. ‘The tremendous mobility of the 
population today has considerably increased 
the necessity of taking depositions. The at- 
torney who is willing to rely on the possi- 
bility that a witness will be available at the 
time of trial is taking a grave and unneces- 
sary risk. Through the deposition, the testi- 
mony of a key witness may be perpetuated 
for use at trial in the event that the witness 
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himself is not available because of death, or 
absence from the geographical jurisdiction 
of the court. 

The deposition is also an effective tool of 
discovery. In theory, the Ohio deposition 
procedure is available solely for the pur- 
pose of perpetuating testimony. But, the 
liberality of the deposition statutes is con- 
ducive to the use of depositions as a means 
of pre-trial discovery. Ohio Revised Code 
section 2317.07 provides that “At the in- 
stance of the adverse party, a party may be 
examined as if under cross-examination, 
orally, by way of deposition. . . .” 


This right to subject the plaintiff and 
other witnesses to deposition, often enables 
the defense counsel to resolve questions of 
liability and of the extent of injury early 
in the progress of the case. In addition, it 
permits the defendant’s attorney to evaluate 
the plaintiff and other individuals as wit- 
nesses. This knowledge may have direct 
bearing on. the attorney’s decision as to 
whether the case should be settled or liti- 
gated, Also, as a result of the use of depo- 
sitions, the parties and witnesses are defi- 
nitely committed to their versions of the 
facts, since any variance in the testimony of 
a witness at trial will open the door to im- 
peachment by opposing counsel on cross- 
examination. Thus, the deposition proce- 
dure is, in a sense, a detailed synopsis of the 
trial itself, providing the attorney with an 
appreciation of the relative strengths and 
weaknesses of his case. 


It should be pointed out that the effec- 
tiveness of the deposition as a discovery aid 
is limited somewhat by the existence of sec- 
tion 2317.02 of the Revised Code which pro- 
vides in part: 


The following persons shall not testify 
in certain respects: a) An attorney, con- 
cerning a communication made to him by 
his client in that relation, or his advice 
to his client; or a physician, concerning 
a communication made to him by his pa- 
tient in that relation, or his advice to his 
patient... . 


It is not within the scope of this article to 
consider the various types of communica- 
tions to which these privileges may or may 
not attach, nor to set out the ways in which 
these privileges may be waived. The statute 
is mentioned merely to indicate that the at- 
torney must be thoroughly familiar with its 
operation prior to taking depositions so that 
he may anticipate its use by the adverse 
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party, and may know when to take advan- 
tage of its protection himself. 

Generally, the physician-patient privilege 
will not greatly hinder the defense attorney 
from ascertaining the plaintiff's injuries re- 
sulting from the accident in issue in the case. 
The plaintiff, realizing the necessity of re- 
vealing this information if settlement is to 
be achieved, will usually permit the defense 
to examine the hospital records. In addi- 
tion, the plaintiff will usually depose the 
physician who treated him so as not to run 
the risk of having this testimony unavailable 
at the trial. In the unusual case in which 
plaintiff's counsel does not desire to take 
the deposition of the treating physician, the 
defense lawyer, as a matter of precaution, 
should attempt to obtain the deposition of 
the doctor. This attempt would probably 
be met with a claim of privilege, but at 
least the defense would then be in a position 
to demonstrate to the court and jury that 
every effort had been made to learn of the 
physical condition of the plaintiff, but that 
he was prevented from obtaining such in- 
formation by the plaintiff's own acts. 


Deposing the Medical Witness 


The plaintiff's injuries may be one of the 
vital issues in a personal injury case relative 
not only to the extent of damages, but to 
the presence of liability. Since the treating 
physician for the plaintiff and the examin- 
ing physician for the defendant are often 
key witnesses, it is common practice to in- 
sure the availability of their testimonies 
through depositions. The possibility that 
these depositions may be used at trial should 
stimulate counsel to prepare as diligently 
for the deposition as he would for trial. 

Faced with the task of cross-examining the 
plaintiff's physician, the attorney for the de- 
fense must thoroughly familiarize himself 
with all the details of the plaintiff's injury 
which are available and in addition must 
educate himself in the particular field of 
medicine in which the plaintiff's physician 
specializes. The defense attorney should at- 
tempt to obtain all hospital reports, X rays 
and statements of treatment and prognosis. 
He should then read medicolegal texts rele- 
vant to the plaintiff's class of injuries and 
other specialized treatises which will in- 
form him of the new, as well as the tradi- 
tional, techniques of treatment which are 
recommended for the plaintiff's type of in- 
juries. With this knowledge he will then be 
able to bring out any flaws in the doctor’s 
conclusions as to the probability of the caus- 
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al relationship between the injury and the 
alleged trauma, the propriety of the treat- 
ment, the extent of present disability, or the 
chances of complete recovery. 


The defense lawyer’s knowledge of the 
laintiff’s injuries and of the medical lore 
involved will also be beneficial in preparing 
the deposition of the examining physician 
or medical expert for the defense. A proper 
understanding of the doctor’s position is es- 
sential in order to conduct a direct examin- 
ation which can convincingly rebut the tes- 
timony of plaintiff’s medical witnesses. 


In addition to preparing himself for the 
deposition of the medical expert, the at- 
torney must make sure that the expert is 
prepared. Counsel should confer with the 
doctor before the deposition takes place. 
The purpose of this conference should not 
be to “coach the witness,” an objectionable 
and completely unethical practice, but ra- 
ther to acquaint the witness with procedures 
of deposition, and to insure that his testi- 
mony will be understandable and in con- 
formity with the rules of evidence. The 
lawyer for the defense should advise the ex- 
pert to frame his testimony in simple lay- 
man’s terms, anticipating that the deposi- 
tion “| have to be read by a jury. The 
doctor should, in addition, be instructed in 
the rules of evidence on hearsay testimony, 
personal knowledge, the use of hypothetical 
questions and the necessity of using the 
term probability rather than possibilty, 
when stating opinions of causal relation- 
ships. 


If the medical expert is a novice in his 
role as a witness, it will be necessary for the 
attorney to explain the purpose of cross-ex- 
amination, and to warn him of its pitfalls. 
The neophyte witness is apt to become im- 
patient and sarcastic when pressed by a 
searching cross-examination. This is es- 
pecially true when the uninitiated witness is 
a professional man, who is accustomed to 
having his technical opinions accepted with- 
out question. An explanation of the essen- 
tial fairness of giving the other side an equal 
opportunity to examine will probably in- 
duce the medical expert to accept this por- 
tion of the procedure more graciously. An- 
other pitfall about which the doctor should 
be informed is the use of medical texts on 
cross-examination. Before testifying, the 


physician should renew his knowledge of 
the standard medical texts on the subject on 
which he will speak. As an additional safe- 
guard, the expert, when being cross-exam- 
ined, should insist that he be given the par- 
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ticular medical text so that he may read the 
passages about which he is being questioned, 
and thus be in a better position to defend 
his statements intelligently. 


Cross-Examination of Plaintiff 


A discussion of the subject of depositions 
from the defense counsel’s viewpoint would 
not be complete without some considera- 
tion of the taking of the deposition of the 
plaintiff. Mention was previously made of 
section 2317.07 of the Ohio Revised Code, 
which permits the deposition of the adverse 
party as if upon cross-examination, and of 
the merits of this procedure as an imple- 
ment of discovery. The remaining portion 
of this article will deal with the defense 
counsel’s technique of discovering, defining 
and delimiting the plaintiff's injuries 
through cross-examination. 

Meticulous preparation, which is the 
golden rule of trial practice, encounters no 
exception with respect to taking the deposi- 
tion of the adverse party. In order to take 
a searching deposition of the plaintiff, the 
defense attorney must first conduct an in- 
vestigation into the plaintiff's past life, hab- 
its, activities and avocations. Such investi- 
gation may well uncover past accidents or 
events which resulted in injuries, or some 
malady which could possibly have a direct 
bearing on his present condition. Inter- 
viewing former employers, friends and other 
acquaintances of the plaintiff is a fairly rou- 
tine, but often rewarding, method of dis- 
covering past accidents involving the claim- 
ant. 


Generally, the deposition should not be 
taken immediately after the plaintiff has 
filed his lawsuit. In the opinion of the writ- 
er, this procedure should be delayed until 
at least six months after the petition is filed. 
The shorter the time interval between the 
filing of the action and the deposition, the 
more benefit will inure to the plaintiff ra- 
ther than the defendant. In most cases the 
lawsuit is filed rather soon after the acci- 
dent. The plaintiff, at this time, is still 
thoroughly familiar with the facts of the ac- 
cident, and probably still objectively exhib- 
its some of the remnants of the injuries he 
allegedly sustained therein. From the stand- 
point of the defense, the plaintiff's recollec- 
tions at this time are too vivid to justify 
taking a deposition. The only exception to 
the rule of delay in deposing plaintiff exists 
when the defense’s avenues of investigation 
are all deadends. If this is the case, the de- 
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fense may wish to depose the plaintiff early 
since there is nothing to gain by delay, and 
the deposition may provide some investiga- 
tive leads. 

After the defense has conducted its inves- 
tigation and has uncovered any previously 
existing injuries, or is satisfied that none 
exist, the deposition may be initiated. This 
is effected by serving notice on the adverse 
party, as required by section 2319.15 of the 
Ohio Revised Code, although generally, the 
requirement of notice is waived. The prep- 
aration for taking plaintiff's deposition 
should be as complete as if the plaintiff 
were actually to be cross-examined by coun- 
sel in the presence of a jury. The deposition 
of the adverse party should never be re- 
garded as a mere perfunctory proceeding. 
In a number of cases, damaging admissions 
have been won from the plaintiff by skill- 
ful cross-examination. Even though plain- 
tiff’s deposition may not be admissible at 
trial, because he is available, these admis- 
sions may be introduced into evidence, as 
exceptions to the hearsay rule, and may be 
a decisive factor in the outcome of the case. 


Pre-Existing Injuries 


Usually the party should not be openly 
questioned concerning any information ob- 
tained by the defense relating to prior in- 
juries or pre-existing illnesses, unless he 
categorically denies the existence of any 
such injuries. The practice of browbeating 
the plaintiff, or any witness for that matter, 
either at the deposition or during trial, is 
to be avoided. At trial, such tactics are often 
more detrimental to the examiner’s side 
than to the side of the person testifying, 
since they serve to create sympathy on the 
part of the jury for the defenseless individ- 
ual being so questioned. It should be the 
practice of the examiner to treat each wit- 
ness fairly and with courtesy until it be- 
comes apparent to all concerned that the 
person on the stand is deliberately lying or 
exaggerating. The defense attorney should 
be subtle in his inquiries regarding prior 
injuries, not disclosing his information un- 
til the plaintiff has finally been forced to 
take a stand one way or the other concern- 
ing the existence of these injuries. The de- 
fendant’s attorney may then confront the 
plaintiff with this information and request 
that he admit or deny it. 

In most cases, a disclosure of damaging 
information relative to pre-existing injuries 
should be made at the time of deposition. 
The old technique of withholding such in- 
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formation until trial, for the purpose of 
“springing a trap” has long since passed in- 
to oblivion. The defense attorney who 
wishes to serve his client properly, is inter- 
ested in a quick and equitable disposition of 
the case. To force a case to trial, unneces- 
sarily, is a disservice to the client since it in- 
creases his legal expenses and subjects him 
to the uncertainties of litigation. A satis- 
factory settlement can usually be achieved 
when the plaintiff is made to understand 
that he has seriously hurt his case by failing 
to admit the existence of prior injuries of 
which the defense has knowledge. 


Mechanics of Cross-Examination 


It is not possible to set out a definitive list 
of rules which may be religiously observed 
to produce good cross-examination. The 
suitability of the method will depend upon 
the personality of the individual examiner, 
the characteristics of the witness, and the 
particular result which the attorney is try- 
ing to achieve. Nevertheless, there are a 
few mechanics of cross-examination which, 
although not suitable in every instance, are 
generally appropriate. The cross-examin- 
ation should not follow the same order of 
inquiry as was used in direct examination. 
Altering the order of questioning will serve 
to preclude the plaintiff from anticipating 
the next question and thus will elicit a 
spontaneous reply rather than a pat answer. 
The defense counsel’s cross-examination in 
most instances should be as brief as possible. 
The purpose of the questioning is to strike 
and probe important weaknesses in the 
plaintiff's testimony; a long, drawn-out ex- 
amination in which the attorney is “fish- 
ing,” is usually of no value, and may be 
harmful. By wandering over the whole 
range of direct testimony, the cross-examin- 
er gives the plaintiff the opportunity to 
' reiterate and emphasize, or even to improve 
upon his answers, This unhappy result 
can be avoided if the examining attorney 
will pose each question with a definite ob- 
jective in mind, and in such manner that 
the plaintiff will be compelled to answer 
unequivocally, without being able to ex- 
patiate on each answer. 


The cross-examiner should zealously 
guard against the tendency, frequently 
found in neophyte practitioners, to dwell 
inordinately on damaging admissions made 
by the witness. Once the damaging state- 
ment is made, the examiner should immed- 
iately withdraw from that line of question- 
ing. The over-ambitious attorney who at- 
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tempts to capitalize on the witness’s mis- 
take by making him repeat the admission, 
often finds to his chagrin that, given a sec- 
ond chance, the witness is able to recoup 
his loss by explaining away the damaging 
admission. 


The defense attorney should be particu- 
larly careful in questioning the plaintiff 
regarding his injuries. Questions which are 
loosely framed enable the plaintiff to elab- 
orate upon the seriousness of his claimed 
injuries. Also to be avoided are questions 
which lead the plaintiff merely to confirm 
his claims of injuries. For example, the 
plaintiff should never be asked, “Did you 
have a headache?” or “Where in your back 
do you feel pain?” Such questions can only 
bring forth responses damaging to the de- 
fendant. Instead, the questions should re- 
quire the plaintiff to locate the areas of in- 
jury himself. 


The defense attorney should attempt to 
discover any injuries which the plaintiff 
may have suffered subsequent to the acci- 
dent in issue. Such information may be ob- 
tained through investigative means prior to 
the deposition, However, even if the inves- 
tigation reveals no subsequent injuries, the 
attorney for the defense should interrogate 
the plaintiff regarding the possible existence 
of such injuries. A denial by the plaintiff 
will seriously impair his case if the defense 
later learns that such injuries exist. 


It should be pointed out that the objec- 
tives of the defense in cross-examining the 
plaintiff differ somewhat at the deposition 
stage and at trial. In the former proceed- 
ing, the attorney is interested not only in 
emphasizing the weaknesses in the plain- 
tiff’s story, but also in discovering the 
strength and weakness of his own case. At 
the trial, however, the defense’s purpose in 
cross-examining is primarily to discredit the 
plaintiff's testimony, Consequently, the at- 
torney will want to ask the longa many 
questions at the deposition which could not 
be asked at trial because of the potential 
inimical effect on the defendant’s case. In 
short, the deposition proceeding should be 
used to full advantage as a fact-finding 
method. It is better to be aware of all the 
facts, both good and bad, before the trial be- 
gins. Of course, the defense attorney should 
not be entirely imprudent in his question- 
ing so as to give the plaintiff an opportunity 
to increase greatly the value of his testi- 
mony; nor should the cross-examination 


leave the plaintiff with the idea that it 
would undoubtedly be to his advantage to 


) 
) 
\ 


Page 248 


proceed with trial, rather than to attempt 
to settle. 


CONCLUSION 


The outcome of a trial can never be stated 
with certainty until the jury returns its ver- 
dict. But it can be stated with certainty that 
personal-injury cases are seldom won with- 
out thorough and imaginative preparation. 
In the specialized practice of personal in- 
jury, the diversified activities of pre-trial 
preparation may be allocated to several in- 
dividuals such as professional investigators 
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and photographers and other technical ex- 
perts. The final responsibility, however, 
remains with one person — the attorney 
who will present the case in court. This 
responsibility demands that the attorney 
not merely direct the activities of those 
who aid in the preparation of the case, but 
that he participate personally in this ac- 
tivity. It is only through personal effort 
and observation that the lawyer acquires a 
“feeling” for the case, that is, an awareness 
of the intangible factors in the lawsuit 
which may contribute decisively to its out- 
come. 
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Jury Verdicts—Los Angeles Metropolitan Area 


FRANK W. WoopHEAD 
Los Angeles, California 


HESE figures are taken from the Pat 
Taylor Jury Service in the Los Angeles 
Metropolitan Area, which service provides 
a weekly summary to subscribers of all jury 
cases. The information is not always com- 
plete and, of course, is subject to interpreta- 
tion, Another person might come up with 
different figures and the author claims no 
exactness whatever. 
Based upon this information, the follow- 
ing conclusions may be drawn: 


1 Rear-end—whiplash cases constituted 
about one-fifth of the total cases tried 
during the year, but the total number 
of cases tried to a conclusion was con- 
siderably less than in 1959. 


2 Plaintiff drivers crossing arterial high- 
ways did not fare very well, nor did 


3 Dog bite cases are not very popular. 


Pedestrians in crosswalks recovered in 
only slightly more than 50% of the 
cases tried. 


wt 


Plaintiff minor pedestrians, on bikes, 
etc. were not very successful. 


Plaintiff usually recovers in head-on 
collision cases. 


Plaintiffs in falling accidents only re- 
covered in 21 out of 56 cases. 


The average verdict in rear-end—whip- 
lash cases has dropped slightly. The 
ratio remains very low in that the ver- 
dicts amount to 1.40 times the claimed 


plaintiff drivers making a left turn. specials. 
Verdicts 1959 Verdicts 1960 
Pltf. Deft. Others Others 

Contested Liability 237 241 232 

Hung Jury... 16 6 

Non-Suit & Directed 1 19 6 
Rear-end—Whiplash (including admitted 

liability verdicts) 136 43 115 33 
Admitted liability (not rear-end). 48 - 
Total Verdicts __. 448 299 16 373 271 6 
GRAND TOTAL __._.- (763) (650) 


| 
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CONTESTED LIABILITY 


1959 1960 | 
Pi, Deft. Deft. 
Common carrier passenger... . 12 5 9 6 
Auto—PItf. crossing arterial highway. 8 9 5 13 
Auto—Deft. crossing arterial highway_______- 10 4 9 7 
Assault 3 1 4 6 
Four Way stop 5 ] - 1 
Auto—Right angle intersection 17 19 10 8 
—Pitf. making left turn__.__________ 6 12 5 13 
—Deft. making left turn... 9 8 5 7 
Pitf. pedestrian in crosswalk or with signal____ 20 1] 12 10 
Pitf. pedestrian not in crosswalk or with signal 10 7 4 6 
Guest cases—Wilful misconduct 2 4 3 5 
3 3 
Pitf. a “passenger” (not guest) 6 6 2 1 
Pitf. minor on bike, skates, infant pedestrian. 7 10 1 6 
Signals 7 22 14 
2 ] 
Warranty other than food... 2 6 3 3 
Pitf. entering street from driveway, shoulder, etc... 5 5 - -- 
*Deft. entering street from driveway, shoulder, etc... — - 1 1 
Backing in driveway 3 1 
Pitf. left or U turn same direction (or right). 3 9 1 3 
Deft. left or U turn same direction (or right)... 16 5 6 11 
17 2 20 6 
Motorcycle (plaintiff) —...._. 6 5 4 3 
Jones Act verdicts ] = 
Attractive nuisance... ] 3 1 2 
3 12 7 1] 
*Negligent repairs 1 1 
Falling—sidewalk (O.L. & T.) 1 4 2 2 
—waxed floor (O.L. &T.) 4 2 
—other (O.L. & T.) 15 38 17 28 
Safe place to work (Industrial accidents) _________ . 8 5 26 4 
FELA 5 l 3 3 
Railroad crossing —.. 2 9 oo 4 
Miscellaneous 21 51 40 
263 237 241 232 


(*New categories added in 1960) 


| 
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REAR-END WHIPLASH 


*Total number of cases tried 
Total number of verdicts (Pltf.) 
Special claimed 
Average veraict 
Ratio of specials to verdicts. 


(After eliminating exceptional verdicts involving 
serious injuries & where specials not available):__. 


Verdicts 
Ratio of specials to verdicts 
Comparing verdicts to special damages: 
Special damages or less. 
One to two times the specials 

Two to three times the specials 
Over three times the specials ____. 
Defense verdicts 
Exceptional cases and where special damages 


ApMiItrep LiABILITy—Not REAR-END 


Total number of cases tried 
Total number of verdicts 
Specials claimed 
Verdicts 
Ratio of specials to verdicts 

(After eliminating exceptional verdicts involving 
serious injuries & where specials not available):_ 
Specials 
Ratio of specials to verdicts 
Comparing verdicts to special damages: 
Special damages or less 
One to two times the specials. 
Two to three times the specials. 
Over three times the specials —.. 
Exceptional cases & where specials not given. 


TOTAL 


(*New categories added in 1960) 
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1959 


136 
$438,933 
693,327 
5,099 
1.58% 


415,782 
519,658 
1.25% 


29 
39 
22 


30 
48 


$166,195 


380,633 
2.29% 


157,510 
284,133 
1.80% 
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95 
115 
$387,078 
541,115 
4,705 
1.40% 


182,261 
255,754 
1.40% 


30 
26 
11 
20 
33 


28 


148 
25 


14 
17 
$28,519 
111,809 
3.92% 


22,159 
70,560 
3.18% 


— 


1960 
Rear-end cases where liability admitted... 46 
| 
, 
7 
7 2 
| 8 3 3 
19 9 
7 2 
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Special Investigation as an Ingredient of 
Successful Trial Work 


Rosert W. SCHOOLEY 
New York, New York 


HAT the jury saw was a scrawny lit- 

tle man, age forty-two, clean-shaven, 
inexpensively but neatly dressed. They saw 
him leaning heavily on a cane, neck bent 
sharply to the right, and the right hip ap- 
parently stiff. 

When eventually he was helped to the 
witness chair the grimace of pain was 
quickly suppressed. Obviously, there was 
no overdone facial contortion here; actually, 
the plaintiff seemed embarrassed by reflect- 
ing even momentarily his acute suffering. 

The jury heard this man describe in soft- 
spoken tones, in a manner almost obsequi- 
ous, how he had been a passenger in an au- 
tomobile waiting for a red light to change; 
how, without warning, the car was struck 
violently in the rear. After a week in the 
hospital he went home, although he did not 
feel just right. Within a few days he began 
having severe pains from the neck to the 
small of his back and radiating down his 
right leg. At no time had he been entirely 
free of pain during the ensuing year and 
ten months, and for weeks at a time he had 
suffered severe pain. 

The jury also heard plaintiff's medical 
testimony describing in detail some of the 
weird manifestations of a “whiplash” injury, 
how the nerve injury had not responded to 
treatment and that there probably never 
would be complete recovery; certainly he 
would never be able to make a living at his 
principal occupation as a door-to-door sales- 
man of household gadgets and “sometimes 
working with a magazine sales crew”. 


Jury Sympathetic 


Consider at this point what is going 
through the minds of the jury. .. . Although 
alleged loss of income, past and future, is 
not strongly supported, certainly the 
amount claimed does not appear exaggerat- 
ed or any more than a man of ordinary in- 
telligence and ambition should be able to 
earn. The man was injured through no 


carelessness or neglect of his own. His doc- 


Mr. SCHOOLEY is a native 
of Iowa and attended Cor- 
nell University. He serv- 
ed in France in World 
War I and spent nine 
years in claims super- 
vision. He is Director of 
the Insurance Claims In- 
vestigation Division of 
Pinkerton’s National De- 
tective Agency, Inc. and 
Pinkerton’s of Canada, 
Inc., which he has direct- 
ed since 1935 when he was 
assigned to integrate that 
Agency’s claims investigation activities into a sepa- 
rate department. 


tor has described clearly the nature of this 
man’s disablement and the probability of 
its continuance. Even though he has no de- 
pendents, he will need to pay his sister and 
brother-in-law for taking care of him. De- 
fendant is a plumber in business for him- 
self. You can be certain he is insured. 
Wonder what the defense doctor will say— 
probably that any injury sustained appears 
to have cleared up—no “bony pathology”— 
that’s what they all say. But you can’t see 
a pain. 

There is no end to the speculation as to 
what the collective thought of a jury may 
be at any given point. Perhaps in a situa- 
tion like this, some may wonder why the 
case is in court. Why hasn’t it been settled? 
What is there left to say? They cannot 
know that at one time a substantial offer 
(in the thousands) was made; nor that the 
plaintiff's demand had never been less than 
almost double that amount. 


Special Investigation 


A few months before trial it was conclud- 
ed this case could not be settled. As the 
file then stood, there was apparent confir- 
mation of non-employment. Plaintiff was 
seen about the premises of his sister with 
whom he lived, at various times of a late 


April, 1961 


morning and afternoon, sitting in the sun 
in warm weather; carried a cane; head car- 
ried to the right side; no known employ- 
ment. 

Case was submitted for “special investiga- 
tion”. Subject was almost unknown in the 
community—no credit record, no civil court 
record. But he had been arrested a number 
of times; no convictions. Charges ranged 
from disorderly conduct to card swindling; 
had also been caught in gambling raids. We 
learned he was known among this element 
as a small time gambler but growing rapid- 
ly; at one time was a runner for a book- 
maker, but best known as an “errand boy” 
for a professional gambler, Mr. ABC. His 
“hang-out” was a one-time respectable ho- 
tel. 

An evening surveillance was undertaken. 
In a short time a pattern was established. 
Between eight and nine o’clock on four 
evenings of each of two weeks he was picked 
up at his sister’s home by the driver of an 
ordinary passenger car. The owner and 
driver was learned to be one, XYZ, unfavor- 
ably known to the police. Plaintiff entered 
the car apparently a cripple, carrying a cane. 
The car was parked a block from the above- 
mentioned hotel. Without his cane and 
with head erect, plaintiff and his compan- 
ion walked briskly to the hotel. On follow- 
ing occasions this activity was filmed, using 
fast film and a telephoto lens. The name 
of the hotel showed in the films. There 
were clear shots of the driver who picked 
him up at his home. It would serve no pur- 
pose to attempt to describe, in this discus- 
sion, how the defense attorney used this to 
get the facts into the record. 


Jury Reaction 


The jury heard plaintiff admit that he 
had not been a door-to-door salesman of 
either household gadgets or magazine sub- 
scriptions since about twenty years ago. 
They heard him admit that his principal 
source of income—sometimes $50.00 per 
week, sometimes three times that amount— 
came from Mr. ABC and for whom he was 
a “sort of business manager”. He thought 
ABC was an “investor,” a “speculator.” He 
finally admitted ABC was a gambler. 

The investigator also learned through in- 
formants that the plaintiff sat in on games 
of a certain financial level and participated 
in the winnings from “suckers” steered into 
the game by plaintiff or his driver friend, 
XYZ, and their associates. 
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The jury also saw the film, with the sharp 
contrast between plaintiff's normal appear- 
ance on the street and his crippled appear- 
ance in court. 

There were one or two additional wit- 
nesses to be heard, but the court called both 
attorneys together and, since some injury 
had actually been sustained in this case, he 
admonished them to get it out of the way. 
They did so—at a fraction of what defense 
had offered a few months before trial. That 
offer incidentially had been withdrawn 
when the investigator’s reports started to 
come in. 


Comments 


Consider the following comments: 


Possibly this case could have been set- 
tled on its merits by making known to 
plaintiff's attorney the product of the ad- 
ditional investigation. There are good 
and sufficient reasons for the trial at- 
torney’s deciding a case of this type 
should be tried. 

Jury reaction is sometimes interesting. 
The least that can be said is that the 
members resent having their collective 
leg pulled, having their sympathies arous- 
ed only to find, as in this case, the plain- 
tiff is a faker as to disabling effects. 

In another case an eight-year-old child 
made a speedy and excellent recovery 
from a linear fracture of the skull. The 
case was outrageously built up as to dis- 
abling effects and alleged permanency. 
Investigation plus motion pictures made 
the build-up so ridiculous and the jury 
so “mad” that they returned a “no cause” 
verdict. Thereupon the case was settled 
on its merits. Everyone interested in the 
trial of such cases has a few favorite ex- 
amples. 

The reaction of the court is also some- 
times interesting. In one case the court 
was so outraged at an unusually brazen 
falsification that it caused the plaintiff 
to be charged with attempted fraud. (He 
was convicted and paroled on account of 
age.) Another case had some merit in the 
first instance but the court felt so insult- 
ed that it “dressed down” everyone hav- 
ing anything to do with the top-heavy 
exaggeration. 

In another action there was serious in- 
jury, with some permanency and total dis- 
ability. But mental maladjustment was 
grossly exaggerated, while plaintiff's so- 


| 
q 
| 
| 


Page 254 


cial and civic activities, as well as evidence 
of almost normal physical activity, com- 
pletely changed the complexion of the 
case. After the motion picture operator’s 
testimony was in, the court satisfied it- 
self that the motion pictures about to be 
introduced were a true representation of 
the physical activity, called both sides to- 
gether and suggested a settlement figure 
which was satisfactory to the defense and 
eventually accepted by the plaintiff. The 
award suggested by the court was five- 
eighths of the amount the company had 
oftered before the “deep sea” investiga- 
tion was started. One might wonder if 
the court’s intervention could have been 
based on a well-founded apprehension 
that a “mad” jury, after seeing the pic- 
tures, might have voted an unconscion- 
ably low award. The plaintiff, a most 
personable young woman, had aroused 
the wholehearted sympathy of everyone 
concerned—down to the testimony of the 
last witness. 


We must acknowledge that the case of 
the gambler described at the opening of 
this discussion is comparatively unusual. 
When we say “comparatively” we mean one 
that is near the darker end of the black-to- 
white scale. Put another way, let us guess 
that ninety percent of all claimants are rea- 
sonably honest, considering the inherent 
selfishness of humans. Then the remaining 
ten percent are characterized by one or 
more of the following factors: 


Grossly slanting or misrepresenting how 
an accident occurred. 

Exaggerating the nature of injuries and 
faking visual evidence to support such al- 
legations; also those which would affect 
the nerve system itself, and those alleged- 
ly affecting the psyche. 

Gross exaggeration of non-recovery and 
the disabling effects of injury. 


Of these cases let us assume half of them 
collapse under reasonably diligent investi- 
gation. Of the remaining five percent let 
us guess that two percent are settled without 
all of the facts having been obtained, mean- 
ing that these claims were overpaid. Let us 
guess that in the remaining three percent 
investigation is reasonably complete: facts 
are obtained in specific form and informa- 
tion is developed into evidence which re- 
duces the elastic fabric of exaggeration to 
its normal and proper size. With one final 
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guess we would say that two percent are 
adjusted on the facts and one percent go to 
trial and are won by the defense because 
hard facts are presented. By “winning” we 
include anything from a properly non-suit- 
ed case to the case on which a substantial 
award is based on its sound value. 


Let us reconsider the status of the claims 
file in the action first cited, immediately 
prior to the decision to refer the case for 
special investigation. The claims supervisor 
and the trial attorney have recognized that 
their only hope lies in medical testimony, 
both orthopedic and neurologic; and the 
negative nature of both promises not to be 
very impressive. But there is present the 
possibility that close examination of plain- 
tiff as to his source of income and amount 
of income might develop something that 
would prevent a “runaway” award. Cer- 
tainly these two experienced and analytical 
minds have come up with the correct solu- 
tion when they order a special investiga- 
tion. 


Isn't it probable that many of the highly 
inflated jury awards result from the inabili- 
ty of the defense attorney to offer much 
more than a case as weak and inconclusive 
as this one was—before the final review? 
Do we believe that jurymen can act only on 
what they see and hear? 


Early in our discussion we referred to the 
plaintiff as having a record of numerous 
arrests. The first thought that will cross the 
minds of some readers is that this is not com- 
petent evidence. Neither may many other 
factors be introduced into evidence, such as 
wife beating, desertion of wife and chil- 
dren, association with notorious dope-push- 
ers, notorious drunkenness, unprosecuted 
shoplifting, etc. The importance of all this 
is its bearing on credibility. There are suc- 
cessfull defense attorneys who tell us they 
would not know how to frame questions 
properly when examining a plaintiff or a 
plaintiff's witness if they did not have all 
the history that can be learned about such 
persons, both good and bad. The attorney 
thus gets his witness classified, has a true 
picture of his background and his probable 
credibility. He then sets out to get this 
picture, by proper means, before the jury. 

We have guessed that ninety percent of 
claimants are honest—or at least they are 
not crooks. But you may be sure that every 
crook would like to have a claim against an 
insurance company, and sooner or later 
many of them do. 
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Ordering A Special Investigation 


How does a claims supervisor or trial at- 
torney know when a case should be investi- 
gated “in depth,” when he should have 
plaintiff's history in biographic detail, in- 
cluding everything that may affect credibili- 
ty? He has in file the usual signed state- 
ments, surveys, examinations; verification 
of place of employment and salary prior to 
accident. Or perhaps there was no fixed 
place of employment; occupation was varied 
and income vague, but both were within 
the range of plausibility. Initial injuries 
and hospitalization are verified. The com- 
pany’s medical examiner states, in effect, 
that the plaintiff has recovered from what- 
ever injury may have been sustained. There 
are “no objective symptoms” except what 
the doctor suspects is a phony limp support- 
ed by use of a crutch, or a simulated verte- 
bral injury calling for a Thomas Collar, 
etc. 


No two suspect cases are exactly alike. 
Most, however, have in common a certain 
vagueness or generality in some important 
factor. The settlement demand is out of all 
proportion to what is in the file. The de- 
cision to call on outside investigative help 
is soundly based on the supervisor’s or at- 
torney’s past experience and their ability to 
distinguish between the case whose essen- 
tial elements are credible, clear-cut and 
yield to acceptable verification, on the one 
hand, and the case which leaves little choice 
but to accept the bare statement of the 
plaintiff and his witnesses. This is often 
the case with high special damages, some 
of which cannot be verified, and an aura 
wherein even the verification is suspect. 

Such decisions are not based on a “sixth 
sense” or intuition. 

One of the most neglected functions, con- 
sidering its importance, is the search for 
witnesses. This involves far more than the 
perfunctory canvass of a neighborhood. To 
be considered are the factors of time and 
location, the realization that anyone who 
saw anything at all may be of vital import- 
ance, recognition of the circumstances un- 
der which negative statements should be 
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taken, and the ability of the investigator 
to prevail upon unwilling witnesses to co- 
operate. To be successful in this as in most 
other phases of investigation, the investi- 
gator must look at the job and its successful 
conclusion as a personal challenge. When 
he locates a witness he must know how to 
obtain a signed statement and what should 
be covered therein. 


Client Expectations 


This leads us to what a client should ex- 
pect from the outside investigation agency. 
Primarily, he is entitled to the services of a 
well-trained and knowledgeable supervisor 
who himself has been a thoroughly experi- 
enced investigator, one who completely 
grasps the client’s problem and knows spe- 
cifically what he is after. A carefully stud- 
ied approach to the plan of operation is 
vital to success. The supervisor must have 
the ability and resources to select the prop- 
er type of investigator for any given phase 
of investigation. He must so instruct and 
guide the investigator that the latter under- 
takes his assignment with self-confidence 
and enthusiasm. Finally, the supervisor 
must constantly be alert to avoid misdirect- 
ed or useless effort which results in a waste 
of money. 

How often does an attorney during trial 
think “I wish I had known that before this 
trial started”? That vain wish is frequently 
avoided in cases where pre-trial depositions 
are taken, by investigation both before and 
after the deposition. 

Outside investigation can be well worth- 
while. We believe the cost in the individual 
case should be measured by the difference 
between the eventual settlement figure sub- 
tracted from the sum that had been actually 
offered, or from the sum conservatively esti- 
mated as the probable minimum required 
for settlement. The amount offered refers to 
the offer made before special investigation. 
A good settlement figure or a reasonable 
award is often possible only because of a 
vigorous defense—supported by solid facts 
which were not immediately apparent and 
generally difficult to come by. 


) 
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Uninsured Motorist Insurance—California 


FRANK W. WoopHEAD 
Los Angeles, California 


ONCLUDING that the enactment of 
C California Insurance Code Section 
11580.2 is a major step toward resolving the 
problem of the financial irresponsible mo- 
torist, Harry Edgar Rice, III, a member of 
the class of 1960, presents a comprehensive 
analysis of the uninsured motorist situation 
in California in an article entitled “Unin- 
sured Motorist Insurance: California’s Lat- 
est Answer to the Problem of the Financial- 
ly Irresponsible Motorist” in 48 Cal. Law 
Rev. 516, August, 1960 issue. 

The writer reviews the problem and the 
origin and history of insurance against un- 
insured motorists since 1954 as an alterna- 
tive to compulsory insurance and state oper- 
ated unsatisfied judgment funds. New 
Hampshire was the first state to require 
that uninsured motorist coverage be made 
a standard feature of every policy of auto- 
mobile liability insurance issued in the state 
in 1955 and California in 1959 was soon to 
follow. 

In 1957, a California assembly sub-com- 
mittee considered and rejected compulsory 
liability insurance, an unsatisfied claim 
and judgment fund plan, the Saskatchewan 
automobile accident compensation plan, 
and Professor Albert A. Ehrenzweig’s “Full 
Aid Insurance”. The committee then 
turned its attention to the uninsured mo- 
torist coverage solution and decided it 
should be a statutory and compulsory mat- 
ter. Assembly Bill 1836 adding Section 
11580.2 to the California Insurance Code 
as of September 18, 1959, was then enacted 
into law. 


The new law provides that: 


—All automobile bodily injury liability 
insurance policies issued or delivered 
in California shall include provisions 
for uninsured motorist coverage. 

—The insured shall be reimbursed inde- 
pendently of other applicable insurance 
coverage such as medical coverage. 

—That the insured and insurer may 
waive the coverage by supplemental 
agreement. 


—That the insurer may be subrogated 
to the insured’s rights against the un- 
insured motorist to the extent of its 
payment. 

—That disputes between the insurer and 
insured as to the right to and the 
amount of damages shall be determined 
by arbitration. 


The author then discusses some of the 
problems which will be faced under the new 
law and coverage such as: 


—May the named insured effectively 
waive uninsured motorist coverage as to 
persons who later become additional 
insureds? (In 35 Ops. Calif. Atty. Gen., 
71, 74, the California Attorney General 
decided he could do so.) 

—Is the standard form endorsement ex- 
cluding farm type tractors used off pub- 
lic roads from uninsured motorist cov- 
erage valid inasmuch as the statute 
makes no such exclusion? 

—Questions arising under double cov- 
erage situations in which apparently 
there will be no excess recovery over 
10/20. 

—Should the recovery from the unin- 
sured motorist be shared on a pro-rata 
basis with the insured if the real dam- 
age exceeds 10/20 or does the insurer 
have first claim on the assets? 

—How is subrogation to be allocated 
when there is a cause of action against 
two or more tort feasors, one of whom 
is not insured? 


—In the event of payment to the insured 
by both a compensation insurer and an 
uninsured motorist insurer, which in- 
surer has a prior claim to the assets of 
the uninsured motorist? 

—Is the statute of limitations on such a 
claim one year, three years or four 
years? 

—Can the arbitrator decide anything but 
the question of the uninsured motor- 
ist’s liability and the amount of dam- 
ages? 

—What effect will different findings on 
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liability and damages by the arbitrator 
on the one hand and the court on the 
other (in the subrogation action) have? 


—The statute does not require physical 
contract with the uninsured motor ve- 
hicle. The standard endorsement does. 
Which controls? 
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The author cites many pertinent authori- 
ties and gives his opinion on many of the 
above questions which will require clarifi- 
cation by the courts or amendments to the 
statute. At least he points out that Cali- 
fornia has taken a major step in solving the 
problem of the uninsured motorist. 


WHY DRI? 


The widespread use of “gimmicks” by certain plaintiffs’ attorneys, e.g., 
whiplash, excessive ad damnum demands, “unit of time” basis for pain and 
suffering, “Hollywood” blackboard techniques, and a highly organized, well 
financed, effective plaintiffs’ association have emphasized the urgent need 
for a strong, active nationwide defense lawyers’ organization. 


DRI fills this need. Its program of Research, Liaison, Education and 
Public Service is worthy of your support. 


Get your DRI emblem for Montreal. Send your check for $25.00 to: 


Cuar A. LEE, JR., 

General Manager 

The Defense Research Institute, Inc. 
P. O. Box 126, University Station 
Syracuse 10, New York 


JOIN —— DRI 
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Civil Aeronautics Board Accident Investigation 
Hearings—Boon or Bane* 


G. I. WHITEHEAD, JR. 
New York, New York 


HOSE of you who in the course of your 

work are called upon to be at the scene 
of major aircraft accidents, a crash of air- 
line type equipment with loss of scores of 
lives, know what a frightful thing it is to see 
at first hand the collection of human car- 
casses mixed with scattered rubble that 
once was an airplane. It is a very emotional 
time. There is compassion for the crew and 
passengers lost in the disaster and heartfelt 
sympathy for their surviving families for 
whom this is a sorrowful time. Any person 
having any humane feelings and inclina- 
tions at all, regardless of where his interests 
may lie, forms a purpose that everything 
must be done to find the cause of the acci- 
dent and prevent such a thing from hap- 
pening again even knowing as a practical 
matter that humans are never free from ex- 
posure to accidental death until safely bur- 
ied in a cemetery. Just as an aside, that we 
are not free from the risk of airplane acci- 
dents even after death is illustrated in the 
recent decision involving the crash of a car- 
go flight in which human remains were be- 
ing transported.' In an action to recover for 
the mutilation of the body the court held 
that a box of human remains should fall 
into the category of air freight in general, 
a value of 50¢ per pound under the tariff. 


Investigation At The Accident Site 


The professional aviation accident inves- 
tigators experienced in dealing with disaster 
begin their tasks, collection and inspection 
of wreckage and development of facts, things 
which are well known to most of you, and in 
a great cooperative effort manpower neces- 
sary to accomplish the various jobs is mobil- 
ized. This is a serious group doing a grim 
business. If there is any humor, and there 
is humor even on battlefields, it is the ten- 
sion-easing variety like the fellow assigned 
the task of cleaning teeth recovered from the 
wreckage to be examined by the dentist 


*From a paper presented at the 1960 Flight Safety 
Foundation International Air Safety Seminar. 
1Milhizer v. Riddle Airlines, 185 F. Supp. 110. 
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member of the identification team for com- 
parison with unidentified passengers’ den- 
tal charts who was heard to be humming as 
he busily brushed the teeth, “I wonder 
where the yellow went. .. ?” In conversa- 
tions someone might be overheard to make 
the remark, “This is going to cost somebody 
a lot of money”’—out of tune with the mood 
of the time, but certainly a very realistic 
observation. As the investigation progresses, 
subtle variation in points of view of the 
interested parties may begin to develop and 
sometimes these differences are not so subtle. 
While the common interest still exists of 
completing the investigation at the accident 
scene and speeding the identification and 
preparation of bodies for shipment home for 
burial, the fact is that there are adverse in- 
terests represented on the investigation com- 
mittees and participating in the investiga- 
tion, whose opposing evaluation and con- 
clusions may be sharp in their differences 
and important, depending upon the cir- 
cumstances of the accident. Things become 
shockingly realistic when a distraught fa- 
ther on leaving the morgue where he has 
just identified some pieces of flesh that are 
all that remain of his son and daughter-in- 
law, shakes his fist with rage at a representa- 
tive of the air carrier and shouts, “You mur- 
derers, I am going to sue you for everything 
you've got!” 

This is neither the time nor place for the 
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air carrier representative to debate questions 
of responsibility and air transportation safe- 
ty statistics but he certainly is not happy to 
be named a murderer. Moreover, the pos- 
ture of the investigation may be such that 
air carrier people have good reason to be- 
lieve that the failure of others will be deter- 
mined to be the proximate cause of a sub- 
stantial participating cause, of the crash. 
However, the grieving father’s threat of 
suit to recover large damages at least brings 
out in the open the fact that people are not 
killed today in spectacular accidents, or any 
accident for that matter, without someone 
seeking a source or sources for money dam- 
ages. In fact, while the accident investiga- 
tion is still in progress in the field, it is not 
unusual for suits to be filed naming several 
defendants such as the air carrier, one or 
more manufacturers, perhaps even the 
United States Government, the complaints 
containing vague and general allegations of 
negligence. Years from the date of accident 
and miles from the accident scene, the issue 
of legal liability for damages stemming from 
the crash will be fought out in the court- 
house and the final outcome may, and fre- 
quently does, bear little resemblance to the 
findings and the conclusions reached in the 
Civil Aeronautics Board accident investiga- 
tion. 


It is not my intention to dwell upon the 
litigation of civil actions, particularly mat- 
ters which are still open in the courts, but 
I think that the results in some of the Grand 
Canyon mid-air collision lawsuits may serve 
as a useful illustration of problems the in- 
dustry has to face. A legal writer used the 
Grand Canyon accident to support his argu- 
ment in favor of federal legislation pat- 
terned after Warsaw Convention to make 
sure that there is at least limited recovery of 
damages for those killed in an accident in 
circumstances and conditions which make 
proof of negligence difficult if not impossi- 
ble.? There have been cases tried against the 
two air carriers involved in the Grand Can- 
yon accident for deaths of passengers in each 
aircraft and jury verdicts returned against 
both defendant airlines based upon allega- 
tions which included allegations of negli- 
gence of the flight crews. The estate of the 
deceased United Air Lines captain sued T 
WA and recovered damages. The TWA cap- 
tain’s estate sued United and recovered dam- 
ages. Perhaps these results can be explained 
on rational grounds, but I quite frankly am 


2G. Nathan Calkins, The Hague Protocol, 23 J. 
AIR L. & Com. (No. 3) (Summer 1956). 
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unable to do so. Reversals will be sought in 
the appellate courts and one trial judge has 
suggested that there may have been no evi- 
dence from which to form some reasonable 
basis for the verdict as returned by the jury.’ 
Obviously, however, the Grand Canyon ac- 
cident proved to be a poor example to sup- 
port the argument for a federal passenger 
liability without proof of fault law for air 
transportation. 


The Hearing 


‘To return to the progress of the accident 
investigation, with threats of suit to recover 
for passenger deaths, suits already pending, 
perhaps notice of claim from the air carrier 
to a manufacturer demanding payment for 
the value of the aircraft and its use, and 
even demands on the United States under 
the Federal Tort Claims Act, the scene 
shifts from the accident site and behind the 
scenes inspections and tests and to the main 
ballroom of a hotel in the vicinity of the ac- 
cident for the formal phase of the Civil Aer- 
onautics Board accident investigation hear- 
ing. The board is careful to say in its open- 
ing statement that there are no adverse par- 
ties and no adverse interests. In a technical 
sense, the board, of course, is right. The 
fact is that the place is fairly bristling with 
adverse interests. There are more lawyers 
present than engineers. There is a table set 
aside by the board for use of plaintiffs’ coun- 
sel. A notice may be posted by lawyers re- 
questing all plaintiffs’ counsel attending the 
hearing, and they will be well represented, 
to meet in a certain room. It is very hospit- 
able of the board to provide a place for 
plaintiffs’ attorneys and obviously, they are 
free to arrange meetings of their choice. 
This is mentioned only to draw a picture 
of the atmosphere and setting for the hear- 
ing. 
The plaintiffs’ side of negligence cases is 
represented, in the main, by competent, 
honest lawyers trying to do the best possible 
job for the client and with this we can have 
no quarrel. The insurance side will be rep- 
resented by counsel, it is a public hearing, 
and each of the parties to the investigation 
will probably have counsel at the table with 
them. If a prepared statement is read by a 
witness, the chances are pretty good that it 
has been examined and rewritten at least 
twice by lawyers. 

While the board may not consider these 

3See Memorandum of Chief Judge Ridge, Jane F. 


Gandy, Exrx. v. United Air Lines, Inc., USDC, 
WMO, WD (October 25, 1960) . 
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proceedings adversary, the parties to the in- 
vestigation are required to give considerable 
thought to preparation knowing that what- 
ever is said is made a part of the public rec- 
ord and can and will be used by opposing 
counsel in the preparation and trial of civil 
actions involving millions of dollars. I do 
not believe there is a single responsible or- 
ganization in the industry, and this includes 
professional insurers of risks in aviation, 
that is not fully behind and ready to give 
unqualified support to the high purpose of 
aircraft accident investigations, that is, to 
determine what will best tend to prevent the 
recurrence of similar accidents in the future. 
Unhappily, but true, the accident investiga- 
tion hearings, as they are conducted, serve 
as a trial run for those representing the 
plaintiff's side of lawsuits stemming from 
the accident. It is difficult to think of any 
other area of investigative work by a govern- 
mental agency which consistently provides 
so much information to one of the adversary 
parties in civil litigation at the small cost 
of purchasing the record, the price to dupli- 
cate the exhibits, and the investment in time 
spent at the proceeding to hear what wit- 
nesses have to say and to observe their de- 
meanor while testifying. It is indeed un- 
fortunate, but certainly obvious, that acci- 
dent hearings provide neither the atmos- 
phere nor the place for parties to the inves- 
tigation to permit their people to engage 
in speculation, educated guessing and the 


4See for example, Board of Motor Carriers Ruling 
No. 111 (December 12, 1958). “Section 194.1 of the 
Motor Carrier Safety Regulations (49CFR194.1) 
provides that ‘Accident reports made by motor car- 
riers in compliance with the regulations in this part 
shall be for the information of the Commission, and 
shall not be open to public inspection.’ From time to 
time, the Commission publishes detailed reports of 
serious accidents wherein some significantly danger- 
ous driving or operating practice is involved which 
is thought should be brought to the attention of all 
motor carriers and others interested in highway 
safety. The information in these reports is obtained 
through investigation by the Commission’s field per- 
sonnel. Except for such published reports it is not 
possible to supply any information concerning any 
accident report filed by a motor carrier or any in- 
vestigation made in respect to any accident by per- 
sonnel of the Commission. Section 220 (f) , 49 USC 
$20 (f) of the Interstate Commission Act provides 
that ‘no report by any motor carrier of any accident 
arising in the course of the operations of such carri- 
er made pursuant to any requirement of the Com- 
mission, and no report by the Commission of any 
investigation of any such accident, shall be admitted 
as evidence or used for any other purpose, in any 
suit or action for damages growing out of any mat- 
ter mentioned in such report or investigation.’ Thus, 
it is to be noted that even reports of accidents which 
have been published by the Commission may not 
be used in court proceedings to recover damages.” 
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exchange of ideas, the sort of free and unin- 
hibited exchange that is so necessary if an 
investigation is to be fruitful. 

It is one thing to find fault with the es- 
tablished procedure, it is another thing to 
have some constructive thoughts for a bet- 
ter way to do it better. Ideally, it seems to 
me, the accident investigation to determine 
probable cause and prepare recommenda- 
tions for safety in the future should be con- 
ducted by professional investigators in an 
atmosphere and place for scientific study 
and research, The record of the proceedings 
and exhibits should be privileged so as to 
encourage technical witnesses to brain- 
storm problems and to encourage otherwise 
adverse parties to take collective action for 
the common benefit to be gained from solu- 
tions to common problems. At the conclu- 
sion of the investigation, an accident inves- 
tigation report in the same form as present- 
ly used can be published and circulated for 
public information. 


A Suggestion 


The only comment I should like to make 
on the report itself is simply to emphasize 
how much weight the public seems to at- 
tach to the finding of probable cause. I 
imagine the Civil Aeronautics Board 
would be the first to concede that there 
is a wide difference between findings 
of probable cause for accident investi- 
gation purposes and findings of negligence 
and causation in the trial of tort litigation. 
Nevertheless, words and expressions com- 
monly used in the law of negligence do ap- 
pear from time to time in accident investiga- 
tion reports and when couched in such lan- 
guage have the same essential meaning for 
the public as negligent omissions and fail- 
ures in the legal sense. This idea was ex- 
pressed more clearly than I can by former 
Board Member Hector in a concurring and 
dissenting separate opinion to an accident 
investigation report:° 


“T therefore think that the Board should 
confine itself to an accurate description 
of the sequence of events and a statement 
of the mistake in judgment which was 
responsible for the accident, leaving such 
matters as responsibility and liability to 
the pilot certificate procedure of the 
FAA, and to the courts if the issue of li- 
ability is raised therein, 

“The Board has always attempted to keep 


5CAB—Aircraft Accident Report, File No. 1-0061, 
Released July 6, 1959. 
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matters of liability and responsibility out 
of its accident investigations. The suc- 
cess of these investigations depends upon 
the cooperation of all parties, and their 
being kept non-adversary in character. 
While the mere recital of the factual 
chain of events and the factual cause of 
an accident may carry grave implications 
of responsibility or liability, the Board 
has always endeavored so far as possible 
to keep legal conclusions out of its acci- 
dent reports.” 


On the matter of privilege, this is not a 
novel idea in the field of aircraft accident 
investigations. The United States Air Force 
has a policy that accident investigations can- 
not be used for any purpose other than for 
flying safety. A number of reasons are as- 
signed for this policy which include such 
things as industry representatives partici- 
pating in aircraft accident investigations 
could not be expected to fnd their compan- 
ies at fault if their reports could be used in 
actions against their companies, or, in or- 
der to get free and frank disclosure of the 
facts of an accident, they must give assur- 
ances that testimony will not be used for 
any purpose other than flight safety. I be- 
lieve that the United States Navy has a simi- 
lar policy of privilege with respect to testi- 
mony before the Naval Aircraft Accident 
Board. This does not mean that either Air 
Force or Navy rules provide that penalties 
in other proceedings cannot be imposed. 
The contrary in fact is true. 

It might be well to observe, too, that the 
idea of giving privilege to statements made 
by witnesses at Civil Aeronautics Board in- 
vestigation hearings does not deprive plain- 
tiffs of the right to the wide-range of dis- 
covery and inspection afforded under state 
and federal rules of civil procedure, and let 
me assure you that almost unlimited use is 
made of discovery.* In civil proceedings, 


6Parsons, Admx., v. Capital Air Lines et al, USDC, 
SNY (July 27, 1959) —“Interrogatories under the 
Federal Rules, are designed to advance the litigation 
by securing evidence as to relevant facts, or leads 
leading to evidence of relevant facts. It should be 
relatively easy to draw interrogatories which will 
develop the essential facts to show whether a for- 
eign corporation is doing business in New York. An 
examination of these interrogatories show that they 
seek information from the defendant that is so bur- 
densome and difficult to obtain that the Court has 
drawn to the conclusion that the interrogatories are 
actuated by a desire to subject the opposing side to 
annoyance, expense, embarrassment or oppression. 
See Rule 33 of the rules of Civil Procedure. * * * * 
“Interrogatories must be drawn with care, not alone 
to secure relevant information but also to prevent 
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however, rules of evidence in the legal sense 
are applicable, a measure of protection 
which is not available to parties who are ex- 
amined in an aircraft accident investigation 
hearing. A lawyer who regularly represents 
the plaintiff's side in negligence actions, and 
quite successfully, was candid enough to say 
to me that he felt sorry for airline defend- 
ants because they keep so many detailed rec- 
ords of all facets of their operation, records 
which require entries to be made by so 
many different people that on discovery and 
inspection inevitably errors will be found 
that can be argued to the jury as evidence 
of negligence. 


These are exciting times of changing 
standards and new developments for the 
aviation industry and society in general. It 
is necessary to run pretty fast to keep cur- 
cent and maintain a fresh outlook. Simple 
things become interrelated with other things 
which become incredibly more complex and 
unless we can see the whole, the popularly 
called big picture, injustice will be done. 
I do not believe the Civil Aeronautics Board 
is naive enough not to recognize and fully 
understand the link between its accident in- 
vestigation hearings and the multi-million 
dollar lawsuits filed to recover damages 
growing out of the subject matter of the 
investigation. It is not enough merely to 
provide that the accident investigation re- 
port cannot be used as evidence in civil liti- 
gation. Times are changing. Death and in- 
jury claims from airplane accidents are big 
business for the plaintiffs’ trial bar and 
these cases are being handled today by law- 
yers in increasing numbers who know how 
to exploit to the fullest extent the record of 
the Civil Aeronautics Board hearing.’ 


7That the “personal injury business” in all of its 
aspects is a billion dollar industry, see Alfred F, Con- 
ard and Charles E. Voltz, The Economics of Injury 
Litigation, Michigan State Bar Journal (August, 
1960) . 


them from becoming unduly oppressive, harassing 
or expensive to the opposing side. The statutory 
use of discovery proceedings under the Federal Rules 
has done much to make the trial of an action in the 
Federal Courts a more scientific determination of 
facts and less a game of chance. Nevertheless, the 
use of these procedures can be invoked by inexperi- 
enced counsel to make the litigation so expensive for 
the other side as to require the other side to sacri- 
fice its rights in order to avoid undue oppression. 
The court must be alert to see that the discovery 
procedures are not used for this purpose. The in- 
terrogatories in this case (of which only a few ex- 
amples have been given) when examined in detail, 
as they have been by the Court, indicate that prop- 
er care was not used by counsel for plaintiffs to 
avoid harassment, oppression and expense.” 
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Conclusion 


If it is in the public interest and the chief 
goal of the Civil Aeronautics Board acci- 
dent investigation to determine what will 
best tend to prevent the recurrence of simi- 
lar accidents in the future, then it is in the 
public interest to devise a system of investi- 
gative procedure that will encourage the in- 
dustry, including agencies of the United 
States Government, to let their hair down 
and say what is on their minds without fear 
of having their ideas, conjecture and edu- 
cated guessing quoted back at them to their 

‘detriment or to their principals damage in 
other proceedings. If it is not possible to 
discover and implement a procedure which 
extends privilege to testimony of witnesses, 
exhibits and related material that parties to 
the investigation may prepare expressly for 
the hearing record, and frequently at the 
request of the board, then it occurs to me 
that the only alternative is to face up to the 
fact that the proceedings are at the least 
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uasi-adversary and all agree that parties to 
the investigation ought to prepare as though 
for the trial of a lawsuit, encouraged to se- 
lect competent trial counsel to represent 
them, and the board to adopt recognized le- 
gal rules of procedure with respect to exam- 
ination and cross-examination of witnesses, 
the admissibility of evidence and objections 
of counsel. This will give the parties a small 
measure of control over the development 
of the record that will be used against them. 
If this is the direction we must go, and be- 
lieve me I do not advocate it, it is pretty 
clear that safety in aviation, the thing of 
first importance to those attending this 
meeting, will be short changed. 

In the meantime, which is it, boon or 
bane? Certainly the aircraft accident inves- 
tigations conducted by the Civil Aeronautics 
Board and carried out by a group of compe- 
tent, dedicated public servants, are a great 
benefit to the industry and to the public. 
It is the procedure which, in my judgment, 
is the means of doing irreparable harm. 
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Counterclaims Against the United States Under 
the Federal Tort Claims Act and the Tucker Act 


Royav H. Brin, JR. 
Dallas, Texas 


HE DOCTRINE of sovereign immuni- 

ty from suit is generally considered a 
rudimentary survival of the old maxim that 
“The King can do no wrong.” The immuni- 
ty of the states from suit without consent 
was written into the Eleventh Amendment 
to the Constitution of the United States, 
but the immunity of the United States itself 
is derived only by implication. Monaco v. 
Mississippi, 292 U.S. 313, 78 L.Ed. 1282; 
Keifer & Keifer v. Reconstruction Finance 
Corp., 306 U.S. 381, 83 L.Ed. 784. Some 
reasons for the immunity based on policy 
rather than on history have been advanced. 
Thus, in U.S. v. Shaw, 309 U.S. 495, 84 L.Ed. 
888, the Supreme Court stated through Mr. 
Justice Reed: 


“The reasons for this immunity are im- 
bedded in our legal philosophy. They 
partake somewhat of dignity and decor- 
um, somewhat of practical administra- 
tion, somewhat of the political desirabil- 
ity of an impregnable legal citadel where 
government as distinct from its function- 
aries may operate undisturbed by the de- 
mands of litigants.” 


Mr. Justice Frankfurter, speaking for the 
court in the Keifer & Keifer case, supra, 
stated: 


“For present purposes it is academic to 
consider whether this exceptional free- 
dom from legal responsibility rests on the 
theory that the United States is deemed 
the institutional descendant of the Crown, 
enjoying its immunity but not its historic 
prerogative, cf, Langford v. United States, 
101 U.S. 341, 343, 25 L.Ed. 1010, 1011, or 
on a metaphysical doctrine ‘that there can 
be no legal right as against the authority 
that makes the law on which the right de- 

nds.’ Kawananakoa v. Polyblank, 205 
U.S. 349, 353, 51 L.Ed. 834, 836, 27 S.Ct. 
526.” 


Immunity Rule 


Whatever the basis, it continues to be the 
rule that the United States cannot be sued, 
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and no jurisdiction exists to sue it, except 
as it has given its consent. This rule has 
been stated to be all-embracing and abso- 
lute regardless of whether the suit arises out 
of governmental or commercial functions. 
Lynch v. U.S., 292 U.S. 571, 78 L.Ed. 1434; 
North Dakota-Montana Wheat Growers’ 
Assn. v. U.S., 66 F.2d 573, cert. den., 291 U.S. 
672, 78 L.Ed. 1061. It is paramount even 
over rights claimed to be founded on the 
Constitution itself, and the Fifth Amend- 
ment confers no jurisdiction for suit against 
the United States. Pfleuger v. U.S., 121 F.2d 
732, cert. den., 314 U.S. 617, 86 L.Ed. 497. 


Status of Affirmative Cross Claims 


It is generally said that the immunity of 
the United States —_— both as to counter- 
claims and original complaints. Nassau 
Smelting and Refining Works v. U.S., 266 
U.S. 101, 69 L.Ed. 190; Jllinois Central Rail- 
way v. Public Utilities Commission of IIli- 
nois, 245 U.S. 493, 62 L.Ed. 425. Neverthe- 
less, there was considerable confusion and 
divergence in the views of the various fed- 
eral courts in the field of cross claims against 
the United States, and this led the Supreme 
Court to grant certiorari in United States 
v. Shaw, 309 U.S. 495, 84 L.Ed. 888, in order 
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to pass on the question of whether the 
United States by filing a claim in court or 
instituting an action thereby subjects itself 
to a cross claim without other authorization. 
The opinion points out that by the act of 
March 3, 1797, and its successor legislation, 
28 U.S.C.A., Sec. 2406, cross claims are al- 
lowed to be set off against the amount of 
the government’s claim up to that amount, 
where the government voluntarily brings 
suit. However, the court found that there 
was no applicable Congressional action 
modifying the immunity rule in favor of 
cross actions beyond the amount necessary 
as a set-off, and that such Congressional ac- 
tion was necessary. Thus, it is now estab- 
lished that the filing of suit by the United 
States does not in itself give jurisdiction for 
an affirmative recovery under a cross claim, 
in the absence of statutory authority. 

On the same day the Supreme Court also 
handed down its opinion in U.S. v. United 
States Fidelity and Guaranty Co., 309 U.S. 
506, 84 L.Ed. 894, where the United States 
had filed a claim on behalf of the Indian 
Nations. It was held that the same rule ap- 
plied, that affirmative cross claims against 
the United States are justiciable only where 
the Congress has assented to their considera- 
tion. 

However, the question still remained of 
what would constitute such Congressional 
consent, and particularly of whether or not 
statutory consent to an original action on 
a certain type of claim should be construed 
to constitute also consent to a cross claim or 
counterclaim upon such basis. 

In this connection, it is pertinent to keep 
in mind the general views of the Supreme 
Court on the whole doctrine of sovereign 
immunity. Thus, in Keifer and Keifer v. R. 
F.C., 306 U.S. 381, 83 L.Ed. 784, the court 
speaks of “the present climate of opinion 
which has brought governmental immuni- 
ty from suit into disfavor.” In National 
City Bank of New York v. Republic of Chi- 
na, 348 U.S. 356, 99 L.Ed. 589, the court 
further states: 


“But even the immunity enjoyed by the 
United States as territorial sovereign is 
a legal doctrine which has not been fa- 
vored by the test of time. It has increas- 
ingly been found to be in conflict with 
the growing subjection of governmental 
actions to the moral judgment.” 


Waiver of Immunity By Statute 


Two of the important statutes by which 
the Congress has waived the immunity of 
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the United States to suit are the Federal 
Tort Claims Act and the Tucker Act, which 
deals with contractual and other non-tort 
claims against the United States up to 
$10,000.00. 

With respect to tort claims, United States 
v. Dugan Bros., 36 F. Supp. 109 (1941), cit- 
ing the Shaw and U.S.F.&G. cases, stated: 


“The decisions in those cases resolve all 
doubts, and it is no longer a question of 
weight of authority, but by the decisions 
in those cases it is clearly established that 
the objection to a suit against the United 
States on a tort claim is fundamental 
whether it be in the form of an original 
suit, or a counterclaim, unless there be a 
specific Congressional authority for it. 
No such authority has been shown.” 


Therefore, in this action by the United 
States for damage to a post office mail 
truck which collided with a defendant’s 
truck, defendant’s counterclaim for dam- 
age to its truck was dismissed, 

Of course, this was before the passage of 
the Federal Tort Claims Act on August 2, 
1946, 28 U.S.C.A. 1346 (b) and related pro- 
visions. However, United States v. Pitisley, 
86 F.Supp. 463, reached the same result even 
under the Federal ‘Tort Claims Act: 


“The motion to dismiss the counterclaim 
is to be allowed. If there is doubt wheth- 
er a counterclaim may be filed against 
the United States it is better to have it 
determined at once in order that the de- 
fendants’ rights to file an original suit 
may not be carried beyond the period of 
the statute of limitations. It seems clear 
from a review of the sovereign’s immunity 
from suit that any waiver of such im- 
munity cannot be accomplished except 
by language which is clear and explicit. 
I find no language in the Federal Tort 
Claims Act, 28 U.S.C.A, §§ 1346, 2671 et 
seq., which attempts to create a waiver 
of immunity to suits by counterclaim. 
3 Moore’s Federal Practice, 2d Ed., 1948, 
paragraph 12.28, page 76, states that the 
counterclaim cannot ‘* * * be maintained 
against the sovereign unless it is predi- 
cated on a claim to which the United 
States has given its statutory consent to 
be sued in the court where the counter- 
claim is interposed, and where this con- 
sent includes a ‘counterclaim’ (as distin- 
guished from an ‘original’ action) against 
the sovereign.’ See also Donovan et al. v. 
McKenna, D.C., 80 F.Supp. 690. 


“This decision is not intended to cover a — 


April, 1961 


situation where an offset is filed against 
a suit brought by the United States, but 
it is limited to the situation where only 
an original suit has been authorized and 
filed and the defendant attempted to file 
a counterclaim instead of an original 
suit.” 


On the other hand, in United States v. 
Schlitz, 9 F.R.D. 259, a contrary result is 
reached. Here the United States filed a com- 
plaint against the defendant to recover 
damages to its automobile received in a 
collision with that owned and operated by 
the defendant, and defendant counter- 
claimed for injuries to his person and car 
resulting from the same collision. The 
court stated: 


“We do not think that United States v. 
Shaw, 309 U.S. 495, 60 S.Ct. 659, 84 L.Ed. 
888, supra, bars the counterclaim. At the 
time of the Shaw decision there were no 
statutory bases for the prosecution of a 
tort claim against the United States. But 
inasmuch as such jurisdiction has now 
been conferred upon the Federal district 
courts, we see no reason why counter- 
claim is not a proper means of invoking 
its exercise. 


‘As pointed out by the opinion in United 
States v. Shaw, 309 U.S. at page 501, 60 S. 
Ct. 659, 84 L.Ed. 888, since 1797 cross- 
claims not exceeding the Government’s 
claim have been permissible. United 
States v. Wilkins, 6 Wheat. 135, 144, 5 
L.Ed. 225; 28 U.S.C.A. § 2406. The court 
there observes that whenever the authori- 
ty to sue the United States is given, ‘it 
is liberally construed’. We think the pres- 
ent instance calls for liberality in con- 
struction.” 


Argument Against Counterclaims 


The government advanced the argument 
that difficulties would arise because the 
claim of the United States would be triable 
by jury while the counterclaim would not, 
but this argument was rejected by the court: 


“Contra it is said that difficulty will be 
experienced in trial, for the reason that 
on the claim of the United States either 
party would be entitled to a jury, while 
on the counterclaim a jury could not be 
demanded. 28 U.S.C.A. § 2402. But this 
would seem not an insurmountable ob- 
stacle. Without deciding whether by 
counterclaiming the defendant waives his 
right to a jury trial, we think the claim 
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and counterclaim easily triable together 
before court and jury.” 


A number of further cases have likewise 
held that a claim assertable under the Fed- 
eral Tort Claims Act may be asserted by 
counterclaim by a defendant who has been 
sued by the United States for damages, 
where both claims arise from the same 
event, and such cases include United States 


v. Harms, 96 F.Supp. 1022; United States v. - 


Rosati, 97 F.Supp. 747; United States v. Ver- 
non Cab Company, 125 F.Supp. 335; United 
States v. New York City Omnibus Corp., 
128 F.Supp. 86; and United States v. Gon- 
zalez, 154 F.Supp. 958, the latter case de- 
claring: 


“No purpose would be served by compel- 
ling the defendant herein to file a separ- 
ate action, under the Federal Tort Claims 
Act.” 


Argument Answered 


The Supreme Court passed upon an anal- 
ogous question under the Tort Claims Act 
in United States v. Yellow Cab Co., 340 U.S. 
5435, 95 L.Ed. 523, and held that by that act 
the United States has consented both to be 
sued for contribution claimed by a joint 
tort-feasor and to be impleaded as a third- 
party defendant in an action against the 
alleged tort-feasor. The discussion includes 
the following: 


“The Government contends that, even if 
the Federal Tort Claims Act carries the 
Government’s consent to be sued in a 
separate action for contribution due a 
joint tort-feasor, it does not carry consent 
to be impleaded as a third-party defend- 
ant to meet such a claim. 

“We find nothing in the nature of the 
rights and obligations of joint tort-fea- 
sors to require such a procedural dis- 
tinction, nor does the Act state such a re- 
quirement. On the contrary, the Act ex- 
pressly makes the Federal Rules of Civil 
Procedure applicable, and Rule 14 pro- 
vides for third-party practice. 

“This brings the instant cases within the 
principle approved in United States v. 
Aetna Casualty & Surety Co., 338 U.S. 366, 
383, 94 L.Ed. 171, 186, 70 S.Ct. 207, 12 
A.L.R.2d 444: 


‘In argument before a number of Dis- 
trict Courts and Courts of Appeals, the 
Government relied upon the doctrine 
that statutes waiving sovereign immuni- 
ty must be strictly construed. We think 
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that the congressional attitude in pass- 
ing the Tort Claims Act is more accu- 
rately reflected by Judge Cardozo’s 
statement in Anderson v. Hayes Con- 
struction Co., 243 N.Y. 140, 147, 153 
N.E. 28, 29-30: “The exemption of the 
sovereign from suit involves hardship 
enough where consent has been with- 
held. We are not to add to its rigor by 
refinement of construction where con- 
sent has been announced.”’ 


“Once we have concluded that the Feder- 
al Tort Claims Act covers an action for 
contribution due a tort-feasor, we should 
not, by refinement of construction, limit 
that consent to cases where the procedure 
is by separate action and deny it where 
the same relief is sought in a third-party 
action. As applied to the State of New 
York Judge Cardozo said in language 
which is apt here: ‘No sensible reason can 
be imagined why the State, having con- 
sented to be sued, should thus paralyze 
the remedy.’ 243 N.Y. at 147, 153 N.E. at 
29. ‘A sense of justice has brought a prog- 
ressive relaxation by legislative enact- 
ments of the rigor of the immunity rule. 
As representative governments attempt to 
ameliorate inequalities as necessities will 
permit, prerogatives of the government 
yield to the needs of the citizen... . 
When authority is given, it is liberally 
construed.’ United States v. Shaw, 309 
U.S. 495, 501, 84 L.Ed, 888, 892, 60 S.Ct. 
659.” 


With respect to the argument as to pro- 
cedural difficulties, such as the right to trial 
by jury on the main action but not on the 
cross action, the opinion states: 


“The Government suggests that difficult 
procedural problems may arise in other 
cases if a waiver of immunity is held to 
exist in these cases. For example, the Act 
requires claims against the United States 
to be tried without a jury and, although 
a jury was not insisted upon in the in- 
stant cases, the Seventh Amendment to 
the Constitution preserves to private in- 
dividuals their right of trial by jury on 
such claims in a federal court. The Go- 
vernment argues that the Act is not suf- 
ficiently specific to permit two such dif- 
ferent modes of trial to arise in the same 
case. 

“Such difficulties are not insurmountable. 
If, for example, a jury had been de- 
manded in the Yellow Cab Case, the de- 


cision of jury and nonjury issues could 
have been handled in a manner compar- 
able to that used when issues of law are 
tried to a jury and issues of an equit- 
able nature in the same case are tried by 
the court alone. If special circumstances 
had demonstrated the inadvisability, in 
the first instance, of impleading the 
United States as a third-party defendant, 
the leave of court required by Rule 14 
could have been denied. If, at a later 
stage, the situation had called for a sep- 
aration of the claims, the court could have 
ordered their separate trial. Fed. Rules 
of Civ. Proc. 42(b). The availability of 
third-party procedure is intended to fa- 
cilitate, not to preclude, the trial of mul- 
tiple claims which otherwise would be 
triable only in separate proceedings. The 
possibility of such procedural difficulties 
is not sufficient ground for so limiting 
the scope of the Act as to preclude its 
application to all cases of contribution or 
even to all cases of contribution arising 
under third-party practice. If the Act 
develops unanticipated complications, 
Congress can then meet them to such ex- 
tent as it may desire to fit the demon- 
strated needs. 


“We therefore conclude that the Federal 
Tort Claims Act carries the Government’s 
consent to be sued for contribution not 
only in a separate proceeding but also as 
a third-party defendant.” 


The court also stated: 


“Recognizing such a clearly defined 
breadth of purpose for the bill as a whole, 
and the general trend toward increasing 
the scope of the waiver by the United 
States of its sovereign immunity from 
suit, it is inconsistent to whittle it down 
by refinements.” 


The reasoning of the Supreme Court in 
the Yellow Cab case would seem to support 
those cases holding that in an action by the 
United States for damages arising out of a 
traffic accident, a counterclaim by the de- 
fendant for damages will lie under the Fed- 
eral Tort Claims Act and may give rise to 
an affirmative recovery. This view thus 
seems fairly well established at the present 
time. 


Reasoning Under The Tucker Act 


The same type of reasoning would also 
seem applicable under the Tucker Act, 28 
U.S.C.A. 1346 (a) (2), but here the diver- 
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gence among the courts seems wider and 
some have purported to make a distinction 
between the Tucker Act and the Federal 
Tort Claims Act in this respect. Thus, in 
United States v. Double Bend Mfg. Co., 114 
F. Supp. 750, the court states: 


“In recent years, a more liberal view has 
often been adopted toward statutes such 
as the Federal ‘Tort Claims Act, which in 
certain cases waive governmental im- 
munity from suit. ...While there may be 
found in the history of the Federal Tort 
Claims Act justification for allowing cer- 
tain counterclaims against the United 
States, this Court will not at this date 
read into the Tucker Act a similar auth- 
orization.” 


It further points out the provision of sub- 
division (c) of 28 U.S.C.A., Sec. 1346, that, 
“The jurisdiction conferred by this section 
includes jurisdiction of any set-off, counter- 
claim, or other claim or demand whatever 
on the part of the United States against any 
plaintiff commencing an action under this 
section,” but goes on to say, “There is, 
however, no reciprocal provision authoriz- 
ing a counterclaim against the United 
States when the United States is the plain- 
tiff.” Therefore, in this suit by the United 
States for the purchase price of material 
sold by it to defendant, the defendant's 
counterclaim for the cost of shipment and 
storage of the material as damages for an 
alleged breach of contract by shipping it to 
the wrong place was dismissed, 


The leading case for the view that the 
Tucker Act does not authorize a counter- 
claim even though the same claim is auth- 
orized to be asserted in an original action 
against the United States, is the Second Cir- 
cuit case of United States v. Nipissing Mines 
Co., 206 F. 431, cert. dism. 234 U.S. 765, 58 
L.Ed. 1582, where it is stated: 


“Moreover, in our opinion, the Tucker 
Act of 1887 which gives the District 
Courts jurisdiction over certain suits 
against the United States, is not broad 
enough to permit the recovery of demand 
upon counterclaims. We think that that 
statute refers to original suits and pre- 
scribes procedure inconsistent with its 
use as the basis of a counterclaim.” 


Other cases in accord in taking this po- 
sition are United States v. Joseph Behr & 
Sons, 110 F.Supp. 286; United States v. Lash- 
lee, 105 F.Supp. 184; United States v. Biggs, 
46 F.Supp. 8; Graske v. Johnson, 97 F.Supp. 
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678; and United States v. Wissahickon Tool 
Works, 84 F.Supp. 896. 


This position seems unduly technical and 
unsupported by valid principles of policy. 
The Tucker Act gives to United States dis- 
trict courts jurisdiction concurrent with the 
Court of Claims of “any civil action or claim 
against the United States, not exceeding 
$10,000.00 in amount, founded either upon 
the Constitution, or any act of Congress, or 
any regulation of an executive department, 
or upon any express or implied contract 
with the United States, or for liquidated or 
unliquidated damages in cases not sound- 
ing in tort.” There is certainly no express 
provision that the claim must be asserted 
in an original action rather than as a coun- 
terclaim; the word “claim” would seem 
broad enough to include both, and there 
are a number of recent cases so holding. 


Thus, in Thompson v. United States, 250 
F.2d 43 (1957), an appeal from the dis- 
missal and striking from the answer of de- 
fendant’s counterclaims, while holding that 
appeal was premature, the court goes ahead 
to declare: 


“Although the appeal must be dismissed 
for lack of jurisdiction, we think that, 
in the interest of a prompt disposition of 
the litigation involved, we should say in 
line with our action in Carolina Mills, 
Inc. v. Corry, 4 Cir., 206 F.2d 76, 77, and 
Ford Motor Co. v. Milby, 4 Cir., 210 F. 
2d 137, that all of the judges of this 
court are of opinion that the counter- 
claims here involved may be asserted in 
the action instituted by the United States. 
They arise out of contract and involve 
less than the sum of $10,000. Congress has 
iven its consent in the Tucker Act, 28 
US.C., Sect. 1346 (a) (2), that the United 
States be sued on such claims in the Dis- 
trict Courts; and we can think of no 
sound reason why the suit should not take 
the form of counterclaim filed to a suit 
instituted by the United States in a Dis- 
trict Court, where the amount of the 
counterclaim does not exceed $10,000.” 


In addition to that statement of the views 
of all of the judges of the Fourth Circuit, 
in United States v. Silverton, 200 F.2d 824, 
the Court of Appeals for the First Circuit, 
speaking through Chief Judge Magruder, 

eclares: 


“It is conceded by the government that 
the defendant in this case could have 
brought an original action in the court 
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below against the United States for 
breach of contract, under the Tucker Act. 
If he had done so, of course the court be- 
low, under Rule 42 F.R.C.P., 28 U.S.C., 
could have consolidated such action with 
the pending action brought by the United 
States. It would be the emptiest techni- 
cality to hold that the same jurisdiction 
could not be invoked by way of counter- 
claim in the action already brought by 
the United States.” 


In United States v. Buffalo Coal Mining 
Co., 170 F.Supp. 727 (1959), it is held that 
if the defendant has a valid counterclaim he 
may recover affirmatively against the 
United States an amount not exceeding 
$10,000.00, pointing out: 


“It is a waste of the litigants’ and the tax- 
payers’ money to have two courts litigat- 
ing the same issues in the same case.” 


See also United States v. King, 119 F. 
Supp. 398; United States v. Petaschnick, 
143 F.Supp. 206; United States v. New York 
City Omnibus Corp., 128 F.Supp 86; United 
States v. Vernon Cab Co., 125 F.Supp. 325. 


Recent Case 


Perhaps the most recent case in point is 
United States v. Springfield, 276 F.2d 798, 
a 1960 case in which the question was pre- 
sented for the first time to the Fifth Cir- 
cuit. This case involved an accident to a 
dump truck owned by the United States and 
driven by one Rufus Springfield, an em- 
ployee of United Transport, Inc. under a 
contract by which United Transport agreed 
to transport certain trucks belonging to the 
United States. The driver of the dump 
truck and the driver and two occupants of 
another vehicle were killed instantly, and 
another occupant received serious injuries. 
Actions were commenced under the Federal 
Tort Claims Act to recover damages from 
the United States on the theory that the 
collision was caused by its negligence in 
creating or failing to find and remedy a de- 
fect in its truck. The United States filed a 
third-party complaint against United Trans- 
port, seeking recovery for damages to the 
truck and alleging that it was the negli- 
gence of the driver rather than a mechani- 
cal defect that caused the accident. United 
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Transport denied any negligence by its 
driver and filed a counterclaim in an 
amount within the limits of the Tucker Act 
for a sum owed by the United States for 
services rendered under the contract, which 
had been withheld pending the outcome 
of the litigation. The trial court found ad- 
versely to the contentions of the United 
States in every respect except as to this 
counterclaim; as to it, the trial court found 
the amount was owed but that the counter- 
claim had to be dismissed because the 
United States had not consented to suit. 
On appeal the judgments against the United 
States under the Federal Tort Claims Act 
and on its own action were affirmed, but the 
judgment with respect to the counterclaim 
was reversed and the cause remanded with 
direction to enter judgment against the 
United States in the amount of the counter- 
claim, thus allowing an affirmative re- 
covery thereon. 


The opinion by Chief Judge Rives noted 
the Silverton, Thompson, and Nipissing 
Mines cases and then concluded: 


“Upon close consideration of the ques- 
tion, we think the view expressed by the 
First and Fourth Circuits is the correct 
one. We think the statutes should be in- 
terpreted from a practical rather than a 
technical standpoint, Nothing in the stat- 
ute itself precludes such an interpreta- 
tion. And in a situation where no sub- 
stantive rights are at stake, the only ques- 
tion being whether litigation is going to 
be disposed of in an expeditious or inex- 
peditious manner, we think that an inter- 
pretation which lends itself to sound ju- 
dicial administration is justified.” 


Conclusion 


Upon an over-all view, it would appear 
that the better rule and that which may be 
expected to prevail is that claims coming 
within the authorization of either the Fed- 
eral Tort Claims Act or the Tucker Act 


‘ may be brought as counterclaims as well as 


by way of original actions, and that there 
may affirmative recovery upon such 
counterclaims as well as set-off or recoup- 
ment to diminish the amount of any judg- 
ment in favor of the United States. 
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The Statute of Limitations in California Medical 
Malpractice Cases 


STERLING HUTCHFSON 
AND 

DonaALp G. SMEDLEY 

San Diego, California 


N 1936 the California Supreme Court, in 
Huysman v. Kirsch, 6 Cal. 2d 302, 57 P. 
2d 908 (1936) , adopted the rule that in med- 
ical malpractice cases the statute of limita- 
tions does not necessarily commence to run 
on the date the defendant commits his al- 
legedly wrongful act. Rather, the statute 
starts only on the date that the plaintiff dis- 
covers, or in the exercise of reasonable dili- 
gence should have discovered, the cause of 
his ill health or injury. 

This rule was apparently the creation of 
the court, for the opinion in Huysman cites 
no previous malpractice authority. Instead, 
the court bases its rule upon analogy to in- 
dustrial accident decisions, holding that 
where an employee contracts silicosis from 
prolonged exposure to dust, the statute of 
limitations commences to run on his right 
to an award only when he discovers that he 
has the disease. 

In the twenty-four years since Huysman 
was decided the appellate courts of Cali- 
fornia have rendered fourteen following de- 
cisions, each dealing with the question of 
whether the plaintiff had discovered, more 
than one year before commencing his ac- 
tion, sufficient information concerning his 
cause of action to start the running of the 
limitations period. In all, then, there have 
been fifteen decisions on the question. In 
only three of them did the defendant medi- 
cal practitioner succeed with his conten- 
tion that plaintiff's action was barred. 

This note analyses those cases* from the 
viewpoint of the defense lawyer, with pri- 
mary emphasis on the question, “Just what 
is it that plaintiff must discover in order to 
start the running of the statute?” 


Introductory Comment 


Several points warrant introductory com- 
ment. Where plaintiff's cause of action de- 
pends upon factual causes, the statute of 


*See addendum, discussing an additional case. 
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limitations does not commence to run until 
plaintiff discovers those facts. It would ap- 
pear that the estoppel rule is essentially dif- 
ferent, in theory, from the Huysman mal- 
practice rule, although in three decisions in- 
volving malpractice the estoppel rule actual- 
ly was the basis of the court’s ruling. Those 
three cases are discussed at the end of this 
note, separately from the fifteen cases ap- 
plying the Huysman rule. 

Next, it should be noted that the facts 
in the Huysman case involved a drainage 
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tube, which defendant had left temporarily 
in plaintiff's abdomen after surgery, and 
then had failed to remove. For a while there 
was the possibility that the Huysman rule 
would be confined to similar cases, in 
which a foreign or deleterious object was 
left by defendant in plaintiff's body. It is 
a fact that of the fifteen cases under consid- 
eration, seven did involve something in the 
nature of a harmful object left or introduced 
into plaintiff's body. 

However, as early as 1941 it was decided 
that the Huysman rule should not be re- 
stricted by its facts, and should be equally 
applicable whether or not an object had 
been left in plaintiff's body. Petrucci v. 
Heidenreich, 43 Cal. App. 2d 561, 111 P. 
2d 421 (1941). 

A further factor to be borne in mind 
while analyzing the cases is that of “the 
continuing physician-patient relationship”. 
The significance of this factor was quickly 
pointed out in connection with that feature 
of the Huysman rule which requires the 
plaintiff to exercise reasonable diligence to 
discover the cause of his ill health. The 
courts observed, logically enough, that while 
the plaintiff continues as the patient of the 
defendant and relies upon defendant for 
medical advice, the plaintiff cannot be ex- 
pected and will not be required to exercise 
much in the way of diligence in discovering 
that defendant’s advice is wrong. 

However, it appears that the significance 
of the continuing age relation- 
ship has gradually been extended by the 
courts, in practice if not in words. It now 
probably is safe to say that in the usual case 
the statute of limitations will not commence 
to run until the plaintiff consults another 
doctor, concerning the very ailment which 
underlies his subsequent action, and aban- 
dons all further consultation with defend- 
ant. Or, putting the matter in another way, 
it seems doubtful that the courts will re- 
quire any real diligence from plaintiff until 
he severs his relationship with defendant 
and consults another physician. 


Actions Barred 


Reference to the three cases in which de- 
fendant succeeded with the contention that 
the action was barred by limitations will 
give the defense lawyer a glimpse of the 
goal for which he strives. Briefly digested, 
they are as follows: 

Hemingway v. Waxler, 128 Cal. App. 2d 


68, 274 P. 2d 699 (1954) : defendant errone- 
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ously diagnosed plaintiff's broken leg to be 
torn tendons and told him he could safely 
put weight upon it. Plaintiff attempted un- 
successfully to walk on the leg. Shortly after- 
wards he learned from other doctors that 
the leg was broken and that x-rays showed 
additional splintering of the bone. 

Winkler v. So. Calif. Permanente Medical 
Group, 141 Cal. App. 2d 738, 297 P. 2d 728 
(1956): defendant erroneously diagnosed, 
from x-rays, that plaintiff did not suffer 
from gallstones. Within a few weeks plain- 
tiff learned, from another doctor who took 
other x-rays, and from the doctors who 
thereupon removed her gall bladder, that 
she did in fact have gallstones. 

Calvin v. Thayer, 150 Cal. App. 2d, 310 P. 
2d 37, 610 (1957): defendant erroneously 
diagnosed plaintiff's ill health to be gall 
bladder trouble, whereas in fact she was 
suffering from a traumatic subdural hema- 
toma resulting from an auto accident. More 
than a year before filing her action plain- 
tiff left defendant’s care, consulted another 
doctor, and learned from him the true na- 
ture of her ailment. 

There are several factors (not all revealed 
by the foregoing summaries) which are com- 
mon to all three of these “defendant” cases: 
(1) In each case plaintiff left the care of 
defendant and there was no continuing re- 
lationship; (2) In each case plaintiff 
learned from another doctor that the diag- 
nosis made by defendant was erroneous; 
(3) In each case plaintiff was afforded a 
full trial on the issue, and lost by jury ver- 
dict or upon facts found by the trial court— 
not by reason of nonsuit granted or de- 
murrer sustained; (4) None of the three 
cases involved a “foreign object” left in 
plaintiff's body. 


Actions Not Barred 


The twelve “plaintiff” cases, briefly di- 
gesting the facts as pleaded or proved, are: 
-~ Huysman v. Kirsch, 6 Cal. 2d 302, 57 P. 
2d 908 (1936): defendant failed to remove 
a drainage tube purposely left temporari- 
ly in plaintiff's abdomen after surgery. 
Plaintiff remained in his care, with- 
out knowledge of the tube, (although mean- 
while suffering ill health) until less than a 

year before filing suit. 

~ Trombley v. Kolts, 29 Cal. App. 2d 699, 
85 P. 2d 541 (1938) : defendant accidentally 
left a skinclip in plaintiff's body. She soon 
discovered its presence from x-rays. How- 
ever, she remained in defendant’s general 
care, and he told her the skinclip would 
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cause no trouble. Not until within a year 
of filing suit did another doctor tell her 
that the skinclip was the cause of her dis- 
ability. 

Petrucci v. Heidenreich, 43 Cal. App. 2d 
561, 111 P. 2d 421 (1941): in a cervical 
cauterization defendant over - cauterized, 
causing the eventual development of an ob- 
struction. Plaintiff remained in his care 
and did not discover “the cause of her fail- 
ure to regain health” until within a year of 
commencing her action. 

Pellett v. Sonotone Corp., 55 Cal. App. 
2d 158, 130 P. 2d 181 (1942) : to assist in the 
fitting of a hearing aid, defendant dentist 
made a plaster mold of the interior of plain- 
tiff’s ear, and left plaster in the ear. ‘There 
was no continuing relationship, but plain- 
tiff did not discover the presence of the 
plaster until within a year of trial. 

Faith v. Erhart, 52 Cal. App. 2d 228, 126 
P. 2d 151 (1942): defendant extracted plain- 
tiff’s tooth and failed to remove all of the 
roots. There was no continuing relation- 
ship, but not until within a year of filing 
suit did plaintiff discover the presence of 
the roots, and that they were “the cause of 
her ill health.” 


Ehlen v. Burrows, 51 Cal. App. 2d 141, 
124 P. 2d 82 (1942) : similar facts to Faith. 
Within a year of filing suit plaintiff discov- 
ered that the roots of an extracted tooth had 
been left in his jaw and were “the cause of 
his disability”. There was no continuing 
relationship. 


Agnew v. Larson, 82 Cal. App. 2d 176, 
185 P. 2d 851 (1947) : defendant prescribed 
the long continued use of a medicine, know- 
ing that this medicine sometimes contri- 
buted to breast cancer, and knowing that 
plaintiff had a family history of cancer. 
Plaintiff remained in the care of defendant 
(and of a co-defendant who apparently was 
subsequently consulted in addition to de- 
fendant) and did not discover that she had 
developed breast cancer until within a year 
of filing suit. 

Greninger v. Fischer, 81 Cal. App. 2d 549, 
184 P. 2d 694 (1947): plaintiff suffered an 
injury, the nature of which is not men- 
tioned. She retained defendants to treat the 
injury, but they negligently made an im- 
proper diagnosis, selected an improper 
method of treatment, and failed to take 
precautions against infection. She relied 
upon defendants’ statements that all possi- 
ble care was being rendered, and refrained 
from consulting other physicians until with- 
in a year of filing the complaint. 
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Costa v. Regents of Univ. of Calif., 116 
Cal. App. 2d 445, 254 P. 2d 85 (1953): in 
the course of x-ray treatment defendants 
burned plaintiff's mandible, but told her 
that the known injury would clear up in 
time without surgery, The injury was 
treated by other doctors, but defendants al- 
so continued to render treatments for it, 
and not until within a year of trial did plain- 
tiff learn from still other doctors “the true 
character and cause of the injury.” 
~ Bowers v. Olch, 120 Cal. App. 2d 108, 260 
P. 2d 997 (1953) : during surgery defendant 
left a needle in plaintiff's body. There was 
no continuing relationship, but not until 
within a year of filing suit did plaintiff dis- 
cover the presence of the needle. 

Meyers v. Stevenson, 125 Cal. App. 2d 399, 
270 P. 2d 885 (1954): during plaintiff's 
birth defendant negligently caused injuries 
of an undisclosed nature. The period of 
limitations for such injuries is six years. 
Plaintiff remained in defendant’s care, and 
his parents did not discover “the wrongful 
act”, until within six years of filing suit. 

Hundley v. St. Francis Hospital, 161 Cal. 
App. 2d 800, 327 P. 2d 131 (1958) : during 
surgery necessitated by a dropping of the 
uterus, defendant removed the uterus, and 
plaintiff's only remaining fallopian tube 
and ovary, although pathological examina- 
tion of the excised tissue revealed the or- 
gans to be normal. After the surgery a fis- 
tula existed between rectum and vagina. 
Plaintiff continued in the care of defend- 
ant, and even though she knew that he had 
removed said organs, and knew of the fis- 
tula, she did not discover “its negligent 
cause and its deleterious effect” until with- 
in one year of filing suit. She did not dis- 
cover until then that the unauthorized re- 
moval was not necessitated by conditions 
revealed in the course of the authorized 


surgery. 
Discussion Of “Plaintiff” Cases 


Some of the interesting features appear- 
ing from analysis of the twelve “plaintiff” 
cases are the following: (1) In all but four 
of them, defendant continued to treat plain- 
tiff, either alone or in conjunction with 
other doctors, until within the applicable 
limitations period. In the remaining four 
cases, a harmful object had been left in 
plaintiff's body and was not discovered more 
than one year before trial. (2) In nine of 
the twelve cases the lower court had ruled 
as a matter of law that plaintiff's action was 
barred—by sustaining a demurrer, or an ob- 
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jection to the introduction of evidence, or 

y granting a nonsuit. In all nine cases, of 
course, the appellate court reversed. (3) 
On the question of just what it is that plain- 
tiff must discover, either actually or con- 
structively, in order to start the running of 
the statute of limitations, seven of the 
twelve cases speak in terms of discovery of 
“the cause” of plaintiff's ill health or disa- 
bility. Two cases speak of discovering “the 
wrongful act”. Two more indicate, on their 
facts, that the statute commences to run 
when plaintiff discovers the presence of a 
harmful object left in plaintiff's body. The 
most recent case, Hundley, goes somewhat 
beyond the language of the earlier cases in 
stating that the statute does not run until 
plaintiff discovers the negligence of defend- 
ant. 

In any event, it is clear that the statute 
will not commence to run merely because 
plaintiff knows or “discovers” that he is 
suffering ill health. ‘This is true even in the 
harmful-object cases where the patient-phy- 
sician relationship has been severed long be- 
fore the action is commenced, and plaintiff 
has realized for years that the condition of 
his health is not right. The defense is not 
going to succeed, in these circumstances, 
with the contention that plaintiff should 
have submitted to whatever examination 
would have been sufficient to disclose the 
cause of his ill health. 

This last observation perhaps indicates 
that, from a defense standpoint, there is lit- 
tle practical significance to the “reasonable 
diligence” feature of the Huysman rule. In 
none of the twelve plaintiff cases does the 
court give anything more than lip service 
to the idea that plaintiff has some duty to 
exercise diligence to discover the cause of 
his poor health. In only one of the defend- 
ant cases did the diligence requirement play 
any real part. In Hemingway, plaintiff ar- 
gued that even though he had discovered 
the erroneous diagnosis made by defendant, 
he had not discovered the extent of the dam- 
age resulting from this error. The appellate 
court commented that having learned of 
the error, plaintiff had a duty to inquire as 
to its consequences. 

Two or three of the “plaintiff” cases have 
indicated that the statute will not commence 
to run until plaintiff discovers, not only 
that he has been harmed by the acts of de- 
fendant, but also the extent of his injury. 
Thus, in Hundley the language of the court 
is that plaintiff must discover the injury’s 
negligent cause “and its deleterious effect”. 
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In Trombley, plaintiff knew for years that 
defendant had wrongfully left a skinclip in 
her body, but she avoided the bar of limi- 
itations by pleading that she had only re- 
cently discovered that the skinclip was caus- 
ing her poor health. In Costa the court 
carried this idea to the extreme. Plaintiff 
knew that his jaw had been negligently 
burned by x-ray treatment given by defend- 
ants. The consequences of the burn were 
obvious, painful, and required extended 
treatment, including hospitalization, all 
more that a year before the suit was filed. 
Yet a verdict for plaintiff was affirmed up- 
on the theory that plaintiff had not dis- 
covered, until within a year of filing suit, 
that his injuries were so severe that they 
would not “clear up in time without sur- 
gery”, as defendants had said. 

In all three of the “defendant” cases, the 
negligence consisted of making an errone- 
ous diagnosis. To the contrary, none of the 
“plaintiff” cases is of that nature. All twelve 
involve some affirmative negligent act in 
treatment or surgery—either leaving an ob- 
ject in plaintiff's body (6 cases) or in some 
other manner injuring the patient by wrong- 
ful treatment. 

Does the statute start running as soon as 
plaintiff discovers that some act of omission 
or commission of defendant has caused or 
prolonged her ill health? Or must plain- 
tiff also discover, or realize, that this act 
of the defendant constitutes negligence? 
Will the statute be tolled until plaintiff re- 
alizes that defendant’s conduct failed to 
conform to the standard of care exercised 
by other medical practitioners in the same 
or a similar community? 

The answer, apparently, is that plaintiff 
must become aware of the negligent charac- 
ter of the act. Such is clearly the holding in 
Hundley, where plaintiff learned immedi- 
ately after her surgery that unauthorized or- 
gans had been removed, and that a fistula 
had developed. The statute nevertheless did 
not run, said the court, until plaintiff dis- 
covered the negligent cause of her injury. 

None of the other cases seems to use the 
precise word “negligence” in speaking of 
what plaintiff must discover. ‘“Che wrong- 
ful act” is mentioned in two cases, and per- 
haps means the same thing. In any event, 
it can be noted that in almost all of the 
cases, on the facts, discovery of defendant's 
act itself would carry with it the realization 
of its negligent character. For instance, 
when plaintiff in Huysman discovered the 
presence of the drainage tube in her abdo- 
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men some twenty months after surgery, there 
is littke doubt that she realized simultane- 
ously that her doctor had been negligent. 
Similarly, the implication of negligence is 
unavoidably attached to the discovery that 
a doctor has diagnosed a broken leg to be 
torn tendons, or that a dentist has left in 
plaintiff's jaw the roots of an extracted 
tooth. 

The apparent requirement that plaintiff 
dliscover defendant’s negligence, before the 
statute of limitations will run, indicates that 
the defendant is taking inconsistent posi- 
tions if he relies on both the statute of limi- 
tations and a denial of negligence. If there 
is a real dispute as to whether or not de- 
fendant’s acts were negligent, then perhaps 
plaintiff cannot be charged with discovery 
of negligence until the trier of fact has de- 
cided that negligence did exist. ‘This seem- 
ing legal muddle indicates, if nothing more, 
that such a defendant will perhaps be wise 
to seek a separate trial of the limitations is- 
sue. His contentions as to the negligent 
character of his acts will be directly opposed 
as between the two issues. 


Conclusions 


From the foregoing study of the fifteen 
cases applying the Huysman rule, what con- 
clusions can be drawn for the possible bene- 
fit of the defense lawyer? 

1. The statute of limitations cannot be 
expected to be of much help if the defend- 
ant treated the plaintiff, for the ailment in- 
volved, within one year of the date the ac- 
tion was commenced. It appears that little 
faith can be placed in the statement, made 
by the courts, that even during a continu- 
ing physician-patient relationship, the stat- 
ute will commence running if plaintiff dis- 
covers the cause of her ill health. 

2. Demurrers, and objections to the intro- 
duction of evidence, will probably prove to 
be of little lasting benefit. The appellate 
courts seem determined to give plaintiff a 
full hearing on the limitations issue. 

3. Where defendant has left some harm- 
ful object in plaintiff's body, nothing short 
of the actual discovery by plaintiff of the 
presence of the object will start the statute 
running. 

4. Discovery procedure, and special in- 
terrogatories to the jury, should be aimed at 
establishing the following facts, so far as 
possible: 

(a) That defendant did not treat 
the plaintiff for the ailment involved, either 
alone or in conjunction with other doctors, 
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during the year prior to commencement of 
the action. 

(b) That plaintiff consulted other doc- 
tors concerning the ailment involved more 
than a year before commencing the action. 

(c) That plaintiff was informed more 
than a year before commencing action that 
defendant, in his diagnosis or treatment of 
the ailment, was wrong, preferably, that 
plaintiff learned this information from an- 
other doctor. 

(d) That plaintiff believed, more than 
a year before commencing the action, that 
defendant’s conduct was negligent, or care- 
less, or below the standard of care exercised 
by other doctors in the community. 

(e) That plaintiff was aware of the se- 
verity of his ailment and the extent of his 
damages more than a year before the com- 
mencing of the action. 

(f) That, more than a year before com- 
mencing the action, plaintiff had ceased to 
rely upon defendant’s skill, or upon his as- 
surances that his conduct was proper. 

(g) That, more than a year before the 
action was commenced, defendant himself 
had informed plaintiff that defendant had 
made a mistake, or that defendant’s meth- 
od of treatment was not recognized by some 
other doctors, etc. 


The Estoppel Cases 


Remaining for consideration are the three 
California malpractice decisions, briefly 
mentioned earlier in this note, in which the 
issue of limitations was decided, not on the 
basis of the Huysman rule, but rather by 
holding that the defendant was estopped to 
plead the statute of limitations by reason of 
fraudulent misrepresentations or conceal- 
ment as to plaintiff's cause of action. 

In all three cases plaintiff was successful, 
to the extent of obtaining the appellate 
court’s ruling that demurrers to the com- 
plaint should not have been sustained by 
the lower court, The cases are: 

Bowman v. McPheeters, 77 Cal. App. 2d 
795, 176 P. 2d 745 (1947): defendant re- 
moved a steel sliver from plaintiff's arm and 
in treating the wound burned the arm with 
x-rays, thereby causing a cancerous growth. 
Defendant told plaintiff that too much heat 
had been applied, but also said that there 
was nothing wrong, and concealed the can- 
cer. More than two years later other phy- 
sicians informed plaintiff of the cancer. 
Holding that these pleaded facts showed an 
estoppel, as against demurrer, the court 
stated that as a fiduciary the physician had 
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a duty to make a full disclosure of all mater- 
ial facts concerning the injury. Having 
failed to do so, defendant will not be heard 
to say that plaintiff should have been more 
diligent. The statute does not become op- 
erative until plaintiff discovers the existence 
of his cause of action and the extent of his 
injuries. 

Stafford v. Shultz, 42 Cal. 2d 767, 270 P. 
2d 1 (1954) : for some six months defendants 
treated a bullet wound in plaintiff's leg, but 
eventually plaintiff learned amputation 
would be necessary, and twenty days later 
the operation was performed. Plaintiff 
filed his complaint more than a year after 
he learned that he would have to lose his leg, 
but alleged, in effect, that he relied on de- 
fendant’s representations of proper care, 
and did not discover until shortly before 
filing his suit that the amputation was ne- 
cessary because of the negligence of defend- 
ants. These allegations were held to be suf- 
ficient against demurrer. Because of the fi- 
duciary relationship, less diligence will be 
required of plaintiff. He was not put on no- 
tice, by the knowledge that his leg was to 
be amputated, that the cause thereof was 
negligence. 

Wohlgemuth v. Meyer, 139 Cal. App. 2d 
326, 293 P. 2d 816 (1956) : plaintiff was not 
the patient, but rather the surviving hus- 
band of the deceased patient, suing the doc- 
tor for wrongful death. His allegations of 
concealment and misrepresentations, pre- 
venting him from an earlier discovery “of 
defendant’s negligence”, were held to be 
sufficient against demurrer. 

Why did these three plaintiffs allege es- 
toppel, forsaking the well established Huys- 
man rule? In Wohlgemuth the logical ex- 
planation is that plaintiff was not the pa- 
tient, and may well have feared that the 
Huysman rule would not be extended for 
the benefit of a surviving spouse. 

In Bowman, plaintiff's reliance upon es- 
toppel helped him over the sticky circum- 
stances that defendant had admitted, long 
before the action was commenced, that he 
had applied too much heat to plaintiff's 
arm. This fact, coupled with the circum- 
stances that for some two years thereafter 
defendant did not treat the plaintiff, per- 
haps induced plaintiff to fear that the court 
would rule that the statute had commenced 
to run under the Huysman rule. 

In Stafford, as noted, plaintiff learned 
more than a year before filing suit that am- 
putation was necessary. There is also some 
indication in the opinion that he thereupon 
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terminated his relationship with those de- 
fendants who relied on the statute of limi- 
tations, and retained other physicians. Pos- 
sibly the court would have ruled that these 
facts started the running of the statute, un- 
der the Huysman rule. Moreover, plaintiff 
was pleading in propria persona, and was 
perhaps unaware of the distinction. 

Nevertheless, when one considers the gen- 
erous treatment that the courts have afford- 
ed plaintiffs under the Huysman rule, it 
seems probable that all three of the estop- 
»el cases would have eventually reached the 
jury even if the plaintiffs had chosen to rely 
on Huysman, 

Does it make much difference to the de- 
fense if plaintiff pleads estoppel, rather 
than Huysman? Apparently not. The re- 
sults of the three estoppel cases again indi- 
cate that demurrers are of little real value. 
And just as in a Huysman case, the defense 
in an estoppel action will want to establish 
that plaintiff learned, more than a year be- 
fore filing suit, the facts that defendant per- 
formed a harmful act of commission or omis- 
sion, that this act was negligent, and that 
the resulting damages are extensive, not 
minor. 


The estoppel cases speak in terms of 
“fraudulent” concealment or misrepresen- 
tation, but quickly point out that in view of 
the physician’s fiduciary position, no actual 
fraud is required. If plaintiff pleads and 
proves that defendant did not make a full 
and fair disclosure of all facts materially af- 
fecting plaintiff's rights and interests, this 
is sufficient to create the estoppel. It is 
doubtful that the defendant’s bona fide be- 
lief that he has made a complete disclosure 
of all material facts would be considered 
relevant by the court. 


Thus whether plaintiff pleads estoppel 
or relies instead upon the Huysman rule, it 
appears that the task of the defense lawyer 
will be similar, and will in either event be 
a difficult one. 


Addendum 


Since preparation of the foregoing analy- 
sis of the Huysman rule, the California Dis- 
trict Court of Appeal has handed down an- 
other decision, applying the rule and hold- 
ing in favor of the defense. Mock v. Santa 
Monica Hospital, 187 Advance Cal. App. 
87, ... P. 2d _.. (December, 1960) . 

A demurrer to plaintiff's fifth amended 
complaint was sustained without leave to 
amend, and the judgment thereupon en- 
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tered for two defendant physicians was af- 
firmed on appeal. 


The facts of the case involve an injury to 
plaintiff's back, suffered in the course of 
her employment at a department store. In 
June, 1954, defendants performed surgery 
on the back, and it appears that there was 
little or nothing in the way of a continuing 
physician-patient relationship after the sur- 
gery. The pain in plaintiff's back contin- 
ued, and her shoulder also caused her pain. 
She sought workmen’s compensation and 
the commission ordered an examination by 
a Dr. Black. 


Dr. Black’s report attributed the shoulder 
ain to the surgery, rather than to the orig- 
inal injury and plaintiff, unfortunately 
for her own case, alleged in her second 
amended complaint that this report was the 
first indication that her shoulder pain had 
been caused by the surgery. She also alleged 
facts making it clear that the contents of 
the report were known to her or her attor- 
ney by March 23, 1956, at the latest. 


Since plaintiff's action was filed more 
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than a year thereafter, it was held that the 
demurrer was properly sustained. For more 
than a year before filing suit plaintiff had 
had information indicating that the should- 
er injury was caused by defendants. The 
court held as a matter of law that such 
knowledge was sufficient to put plaintiff on 
inquiry as to the existence of negligence on 
the part of defendants. Where in the course 
of an operation at one point of the body, a 
serious injury occurs to another part of the 
body, a prudent person would investigate to 
determine whether there was fault on the 
part of the surgeons. 


Nothing new appears to be added by the 
Mock decision, except for the encourage- 
ment it offers to the practice of demurring. 
By following that practice in the Mock case, 
the defense forced plaintiff to allege the 
facts as to when she discovered her injury, 
resulting in the admission that she had con- 
structive knowledge more than a year be- 
fore suit. Not every plaintiff will be so co- 
operative, but the hope of succeeding with 
a demurrer is considerably brighter in view 
of the Mock decision. 


| 
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Automobile Medical Payments Coverage— 
A Changing Concept? 


GeEorGE KAtTz 
Hartford, Connecticut 


OME of the most significant of the re- 

cent changes in automobile insurance 
policies, from a legal standpoint, have been 
made in connection with medical payments 
coverage. New terms and conditions have 
been introduced: provisions for set-off 
against liability and other coverages, cove- 
nants not to sue, subrogation and exclusions 
of coverage to the extent other insurance is 
available—provisions which appear to have 
radically altered the nature of the coverage. 
Our purpose here is to determine by histori- 
cal reference and legal analysis the import 
of these changes. 

Medical payments insurance was first 
written as part of an automobile liability 
insurance policy in the late 1930’s. One au- 
thor tells us it was originally conceived in 
1930 out of a mistaken interpretation of 
auto liability coverage on the part of an in- 
surance public relations expert, who after 
his enlightenment nevertheless clung to the 
notion that medical reimbursement would 
create good will among automobile passen- 
gers on behalf of the insured and have the 
effect of reducing the number of guest 
claims (see “Public Relations With a 
Quick Return”, by G. D. Newton, Casualty 
and Surety Journal, Aug.-Sept. 1945) . There 
was precedent for a formalized medical ex- 
pense benefit in the already established pro- 
vision in automobile liability policies for 
reimbursement of the named insured for ex- 
pense in rendering immediate medical and 
surgical services to persons injured in an 
accident. 

The standardization of the concept of au- 
tomobile medical payments coverage dates 
back to July 13, 1939 when the member 
companies of the National Bureau of Cas- 
ualty Underwriters and the Mutual Casual- 
ty Insurance Rating Bureau adopted a form 
for inclusion in their “standard provisions” 
portfolio and set forth to obtain insurance 
department approval therefor. 

The industry was motivated at least in 
part to provide voluntary insurance to cov- 
er medical and surgical expenses of victims 
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of automobile accidents as an answer to 
(and in the hope of forestalling) growing 
legislative demands for state funds out of 
which such expenses might be paid and, 
even in those days, proposals for a scheme 
of automobile accident compensation in 
lieu of legal liability. Considerable atten- 
tion in the drafting of the form was given 
to special commission reports from Connec- 
ticut and New York and the coverage was 
conceived in accordance with the principles 
laid down in such reports. Accordingly 
there was little similarity in the form so de- 
veloped with so-called “commercial” acci- 
dent insurance. 


Moreover, the mandatory statutory pro- 
visions for accident and health policies were 
irrelevant or inappropriate to the new con- 
cept of medical payments insurance. Acci- 
dent policies specifically identify by name, 
or description of a relationship to the poli- 
cyholder, the person to whom or on whose 
behalf benefits are payable. Medical pay- 
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ments coverage left the identity of the per- 
son to be determined solely on the basis of 
occupancy of the automobile at the time of 
the accident. (Provisions for including the 
named insured as eligible for benefits was 
not made until April, 1941. See the Casual- 
ty and Surety Journal, Special Edition, 
“Bringing You Up-to-Date,” July, 1945.) 
Benefits under accident contracts include 
specified amounts payable upon the hap- 
pening of a contingency without regard to 
the actual expenses incurred or loss suffered 
by the insured as a result thereof; that is to 
say they are “investment contracts” rather 
than contracts of indemnity. Not so medi- 
cal payments coverage, which provided for 
payment of only “reasonable expenses in- 
curred” by the claimant, ie. indemnity for 
actual loss sustained. (See Vance on Insur- 
ance, p. 797.) By March 1941, automobile 
medical payments insurance was being writ- 
ten in the 48 states, Alaska and Hawaii as 
casualty insurance, special enabling acts hav- 
ing been adopted to authorize the writing 
of medical payments insurance as an ad- 
junct of bodily injury liability insurance in 
many states. Thus legislative recognition 
was given to the essential differences be- 
tween accident and health insurance and 
the new concept of medical payments. 


The medical payments insurance pro- 
gram originally included an optional form, 
sold at a reduced premium, which required 
the claimant to execute a covenant not to 
_ sue the insured or the company. This o 
tional form was discontinued in 1942 when 
the coverage was made a part of the policy 
because it was not being sold in any great 
volume. 


Correspondence among the drafters of 
the original standard provisions form indi- 
cates that medical payments made to a car 
passenger were thought to work a benefit 
to the named insured, the premium payer, 
in that they were in effect paid on his be- 
half and in the event he should be liable in 
negligence to the passenger, the amount of 
his liability should accordingly be reduced 
by such payments. There was, however, no 
intention originally to make medical pay- 
ments contingent upon the absence of other 
insurance or to take advantage, after pay- 
ment, of the claimant’s rights against an- 
other who might be liable in tort for such 
injuries. 

In 1959 the member companies of the 
National and Mutual Bureaus aforemen- 
tioned, and several independent companies, 
introduced in a number of states several 
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new forms of automobile liability insur- 
ance contracts in connection with their mer- 
it rating programs. There are minor differ- 
ences in scope of coverage from that pro- 
vided by the “Family Automobile Policy,” 
the current form of the traditional medical 
payments coverage. Also, the forms of the 
two bureaus differ both as to scope of 
coverage and mode of expression. But 
disregarding language variances the new 
forms contain in common three dis- 
tinctly new features: (1) a set-off pro- 
vision against liability coverage (or the 
requirement of a covenant not to sue for 
medical expense), (2) an exclusion of bene- 
fits where there is other insurance against 
such loss and (3) a subrogation clause. 
Thus it appears that the intent of the orig- 
inal drafters not to provide duplicate pay- 
ments for the same expense in the same poli- 
cy has been expanded to an intent not to 
make any payment that will duplicate any 
other source of recovery whatsoever for the 
same expense. 

The National Bureau, in the explana- 
tory memorandum accompanying its new 
policy, the Special Automobile Policy, 
states: 


“Underwriters have been greatly con- 
_cerned for some time that standard forms 
of automobile liability insurance and 
medical payments coverages have been af- 
fording benefits which by reason of their 
duplication within the policy and with 
other forms of insurance result in unin- 
tended, and in some cases actually un- 
just, enrichment to the insureds and 
claimants involved in automobile acci- 
dents in that they have been recovering 
more than once for the same medical ex- 
penses. This form is newly conceived on 
the principle that the named insured is 
neither legally nor morally bound to pro- 
vide certain of these unjust benefits and 
that his policy should be designed so that 
such benefits are not recoverable.” 


The explanatory memorandum of the 
Mutual Bureau’s “Package Automobile Pol- 
icy” states: 


“The named insured is not required to 
pay premium for what previously 
amounted to unjust enrichment of the 
claimant.” 


Certainly these are salutory objectives 
and they do not pose a threat of removing 
any real protection which the insured or 
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any claimant may have previously enjoyed. 
The experience obtained from coverage 
which eliminates multiple payments will 
help maintain the low level of rates at which 
these new coverage packages are sold. There 
is more than a little reason to suspect that 
the present duplication of benefits is also 
having an indirect effect on insurance costs 
because the insured who stands to recover 
twice or three times the actual expense of 
medical and surgical services will scarcely 
question the reasonableness of the charges. 

Let us analyze these three major changes 
and measure their efficacy. 


I. Set-Off 


In Severson v. Milwaukee Auto. Ins. Co., 
61 N. W. 2d 872 (1953) , the Supreme Court 
of Wisconsin held that a passenger in an au- 
tomobile insured for both liability and 
medical payments in the standard form, 
could recover his medical expenses under 
the medical payments coverage although 
the same insurer had already paid a 
judgment which specifically included the 
amount of such medical payments as 
part of the damages awarded. In the opin- 
ion the court noted that medical payments 
was a separate coverage for which a separ- 
ate premium was charged and which might 
have been written as a separate contract. 
The court said: 


“Had the defendant intended to exclude 
medical payments under Coverage K 
(Medical Payments) if the same were 
paid or required to be paid under Cover- 
age A (Bodily Injury Liability) , it could 
easily have so provided.” 


To the same effect is Distefano v. Delta Fire 
& Cas. Co., 98 So. 2d 310 (La. 1957). 

The Appellate Division of the New York 
Supreme Court had previously been called 
upon to reverse a judgment where funeral 
expenses, paid by an insurer under the med- 
ical payments coverage of an automobile 
policy, were not allowed to be deducted 
from the amount of the verdict. The Court 
summarily refused. Pettey’s v. Bullard et 
al., 57 N. Y. S. 2d 548 (1945). Thus the in- 
tent of the original drafters of medical pay- 
ments coverage not to pay twice was not en- 
forced by the courts. 

It is fair to assume that since the many 
subsequent revisions, up to 1959, of medi- 
cal payments coverage have not sought to 
change this result, the underwriters have ac- 
cepted the intent as announced by the 
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courts—as a matter of fact, companies have 
administered claims for many years in ac- 
cordance with the intent to treat medical 
payments, like any other form of collateral 
compensation, as not deductible from a li- 
ability judgment. See 25 C.J.S. Damages 
§99, p. 647. 

Now the intent has been changed and the 
purpose of the original drafters of medical 
payments coverage to avoid double payment 
in the same policy has been reasserted. The 
Special Automobile Policy provides, with 
respect to “medical expense coverage”: 


“No such payment shall be made unless 
the person to or for whom such payment 
is made shall have executed a written 
agreement that the amount of such pay- 
ment shall be applied toward the settle- 
ment of any claim, or the satisfaction of 
any judgment for damages entered in his 
favor, against any insured because of bod- 
ily injury arising out of any accident to 
which the Liability Coverage applies.” 


The policy further specifically provides 
that medical expenses will be paid “on be- 
half of the insured” (ie. the person against 
whom claim is made or suit is brought). 

It is yg Seon to observe also in the 
light of the Wisconsin court’s comments in 
the Severson case, that medical expense cov- 
erage in the Special Automobile Policy is 
available only as part of a coverage package 
which includes liability and uninsured mo- 
torists coverage and a single indivisible pre- 
mium is charged therefor. Other provisions 
of the policy seek also to avoid duplication 
of benefits under the uninsured motorists 
coverage. 

The language is aimed at situations like 
that in the Pettey’s case, supra, where med- 
ical expenses have already been paid by the 
insurer prior to settlement or suit on the li- 
ability claim. It permits the companies+to 
continue the practice of making quick pay- 
ments of medical expense, leaving negotia- 
tions respecting the liability of the insured 
to be worked out in due course. While 
double payment is thereby avoided the in- 
sured is not left with a gap in liability cov- 
erage which would occur if there were a 
flat exclusion of medical expense payments 
under the liability coverage. 

It is worthy of note that the Louisiana 
Court of Appeal recently found an intent 
not to duplicate benefits in a direct action 
against both the insured and insurer involv- 
ing a Family Automobile Policy. The court 
refused to allow medical expense paid by 
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the company under medical payments cover- 
age to be included in the recovery of dam- 
ages under the liability coverage, Bowers v. 
Hardware Mut. Cas. Co., 119 So, 2d 671 
(1960) . 

If the claimant should elect not to claim 
medical expense or refuse to execute the 
agreement making claim only after judg- 
ment in a liability action against the in- 
sured, he would be foreclosed from a double 
recovery, such as allowed in the Severson 
case, by his inability to execute an effective 
set-off agreement. 

The Mutual Bureau seeks to achieve a 
similar result intentwise in its Package Au- 
tomobile Policy which provides: 


“No amount shall be payable under Med- 
ical Expense Coverage to or for any per- 
son who has not executed, in a form re- 
quired by the company, a covenant not to 
sue any person insured under the Liabili- 
ty Coverage, or the company, for such ex- 
pense.” 


This language closely resembles that of the 
optional form of medical payments cover- 
age approved with the original program 
back in 1939-41. 


II. Other Insurance Exclusion 


Both the Special and Package Automo- 
bile policies exclude the amount of 


“any medical expense paid or payable to 
or on behalf of the injured person under 
the provisions of any 


(1) automobile or premises insurance 
affording benefits for medical ex- 

nses, 

(2) individual, blanket or group acci- 
dent, disability or hospitalization 
insurance, 

(3) medical or surgical reimbursement 
plan or 

(4) workmen’s compensation or disa- 
bility benefits law or any similar 
law.” 


The application of this exclusion should 
bring about a different result in situations 
such as that presented in Kopp v. Home 
Mut. Ins. Co., 94 N. W. 2d 224 (1959), 
where the Wisconsin Supreme Court al- 
lowed recovery under medical payments 
coverage where the claimant had Blue Cross 
benefits which already paid his hospital bill. 
Such a result illustrates the potential triple 
recovery that may be realized in a great 
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number of cases. The above exclusion seeks 
to avoid such a result. 

In the Kopp case the court intimated that 
if the claimant were not the premium payer, 
the result would have been different. 


“The unreasonable result should be avoid- 

ed of so construing the medical payments 
clause in defendant’s policy as to permit 
the injured person to recover for medi- 
cal or hospital services supplied to him by 
some third party volunteer without cost 
or personal liability to pay therefor on 
the part of such injured person.” 


It should logically follow that where the in- 
sured himself has agreed upon a contract 
making medical expense payments appli- 
cable only where no other insured medical 
expense payment source exists, he too, will 
be foreclosed from a double recovery. Of 
course the exclusion has no application to 
other forms of insurance providing benefits 
that are not measured in terms of incurred 
medical expense, such as a weekly disability 
benefit or specific indemnity for loss of life 
or limb. 


IIT, Subrogation 


Both the Special and Package Automo- 
bile Policies newly provide for the applica- 
tion of the subrogation condition to the cov- 
erage for medical expense. This provision 
will undoubtedly be the subject of some 
controversy in the immediate future be- 
cause of the popular view that medical pay- 
ments coverage is a form of accident insur- 
ance, and the further general, although in- 
correct, belief that the right of subrogation 
cannot be applied to accident insurance. 

In stating that subrogation cannot be 
made to apply to accident insurance, one is 
actually assuming what he seeks to prove. 
If it were only a question of determining 
whether medical expense coverage is acci- 
dent insurance, the quick answer would be 
that it is not because under the insurance 
codes of the various states this coverage is 
written under the insurers’ authority to 
write bodily injury liability coverage, a 
form of casualty, not accident or health in- 
surance. Obviously this is no answer to 
our problem. The real question is whether 
the nature of the coverage is indemnity or 
investment because “the doctrine of subro- 
gation and indemnity are indissolubly con- 
nected” (Vance, Insurance p. 797) . 

Indemnity insurance is described in gen- 
eral terms in 1 Couch on Insurance (2d) 
1:9 as follows: 


) 
| 


Page 280 


“Insurance, other than life and accident 
where the result is death, is a contract of 
indemnity, by which is meant that the 
party insured is entitled to compensa- 
tion for such loss as has been occasioned 
by the perils insured against, the right 
to recover being commensurate with the 
loss sustained, or with the amount speci- 
fied, as in cases of life insurance and val- 
ued policies.” 


Thus the essence of the concept of indemni- 
ty insurance is the nature of its undertak- 
ing. The early pronouncements of the 
courts that no equitable right of subroga- 
tion exists for an accident insurer had to do 
with policies affording specific amounts 
contingent only upon the happening of a 
particular injury. See for example Aetna 
Life Ins, Co. v. J. B. Parker & Co., 72 S. W. 
621 (Texas, 1902), and Gatzweiler v. Mil- 
waukee Elec. Ry. & Light Co., 116 N. W. 
633 (Wis., 1908). In the Gatzweiler case 
the court offered a caveat as to whether a 
a subrogation clause would make such a con- 
tract one of indemnity. 


The question of whether a subrogation 
clause may be enforced in a contract cov- 
ering medical expense has now been clearly 
resolved in Wisconsin by the Supreme 
Court’s opinions in companion cases both 
entitled Michigan Hospital Service v. 
Sharpe reported at 63 N. W. 2d 638 (1954) 
and 64 N. W. 2d 713 (1954). In the latter 
case the court allowed the hospital service 
to assert a claim for reimbursement of medi- 
cal care costs which it had previously paid 
against the injured party who was entitled 
to a recovery from a third party tort feasor 
because the contract contained a subroga- 
tion clause, while in the former case the 
court denied any such right under a similar 
contract which did not contain a subro- 
gation clause. 


Whether or not a court would enforce a 
subrogation clause in a policy affording on- 
ly a specified amount periodically for loss of 
time, as in the Gatzweiler case, it is clear 
now that if the amount of benefits are di- 
rectly related to the extent of the loss, the 
court will treat it as an indemnity contract 
and enforce conventional subrogation. 


Harper and James in their penetrating 


text on the Law of Torts (Vol. 2, sec. 25.22, 
p. 1343 et seq.) support the application of 
the subrogation principle, irrespective of 
an express provision therefor, to any form 
of collateral compensation for tort damages 
including accident insurance, where the 
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benefit is an element of the recoverable 
damages at common law. 

. It is submitted therefore that since auto- 
mobile medical expense coverage fits the re- 
quirements of an indemnity contract as dis- 
tinguished from an investment contract, the 
application of a subrogation right is appro- 
priate thereto. 

Now it remains but to ascertain whether 
there be any public policy or principle of 
law which would make subrogation unen- 
forceable. Some time prior to 1952 the New 
Jersey Commissioner of Banking and Insur- 
ance approved the issuance of a form of au- 
tomobile medical payments coverage con- 
taining a subrogation clause. This clause 
was attacked in Smith v. Motor Club of 
America Ins. Co., 148 A. 2d 37, affirmed 
without opinion 152 A. 2d 369 (1959). The 
Chancery Division of the New Jersey Super- 
ior Court found no abuse of authority 
where the commissioner acted under a stat- 
ute requiring him to disapprove “any pro- 
vision of a policy of automobile liability in- 
surance which he finds to be unjust, unfair, 
inequitable, misleading or contrary to law.” 


The New Jersey court cited with approval 
the opinion of the Michigan Supreme Court 
in Michigan Hospital Service v. Sharpe, 63 
N. W. 2d 638, although it probably in- 
tended to refer to the companion case re- 
ported at 64 N. W. 2d 713. The Michigan 
court, like the New Jersey court, found no 
reason in law or public policy against the 
enforcement of conventional . subrogation 
and perceived it as the court’s duty to apply 
the clause. Other courts have intimated 
they would similarly enforce an express sub- 
rogation clause in an accident insurance 
contract. See Powell v. Wagner, 178 F. 
Supp. 345 (U.S.D.C., E.D. Wisc., 1959) and 
City of Birmingham v. Walker, 101 So. 2d 
250 (Alabama, 1958), at page 256. 


There is no real basis for distinguishing 
between insurance which undertakes to pay 
medical expense for bodily injury and in- 
surance which undertakes to pay for proper- 
ty loss. Both are contracts of indemnity. 
Neither undertakes to pay necessarily for all 
loss that may be sustained. Just as the in- 
dividual suffers loss of earnings and other 
damages in addition to medical expense oc- 
casioned by bodily injury, so does he sus- 
tain loss of use of property as well as the 
expense of repairing it occasioned by its be- 
ing damaged. It is no argument against al- 
lowing subrogation of medical expense that 
the insured may have suffered other loss be- 
cause of bodily injury. Subrogation has 
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long been recognized in property insurance 
contracts in all jurisdictions and the princi- 
ples that have been worked out therefor by 
the courts can be applied to work out prob- 
lems of procedure as to real party in inter- 
est and splitting of causes of action. 


But there remains one more line of attack 
that may be aimed at the new medical ex- 
pense coverage. It has been held that to al- 
low subrogation under a perpetual care con- 
tract would be violative of the policy of the 
law of California in that it would amount 
to the effective assignment of a thing in ac- 
tion for tort. Fifield Manor v. Finston, 354 
P. 2d 1073 (1960). 


The following quotation from the opin- 
ion of the Supreme Court of Kansas in Cily 
of New York Ins. Co. v. Tice, 152 P. 2d 836 
(1944) , offers sharp insight into the distinc- 
tion between subrogation and the assign- 
ment of a tort claim, and the reasons for en- 
forcing the former right while striking down 
the latter. 


“Clearly the situation thus presented is 
essentially different from that of an at- 
tempted assignment to a third party of a 
right of action after a tort has been com- 
mitted. Under common law the assign- 
ment of right of action in certain classes 
of tort was condemned. Champerty was 
penalized under a public policy which 
sought to restrain ‘the traffic of merchan- 
dising in quarrels, of huckstering in li- 
tigious discord.’ To what extent the com- 
mon law rule has been modified by mod- 
ern statutes we need not consider. It will 
suffice to say that the reasons in which the 
ancient doctrine was rooted have not been 
considered applicable to indemnity insur- 
ance. Distinction between the two kinds 
of cases is obvious. In one there is an as- 
signment, after loss, to a third party, a 
volunteer, who was under no obligation 
to the assignor. In the case of the prior 
insurer, on the other hand, there had 
been an assumption of liability which 
would mature into right of action against 
the insurer whenever loss should occur. 
In the case of an attempted assignment 
after loss the consideration therefor moves 
from the assignee to the assignor. In the 
case of the prior insurer the consideration 
—the premium—moves in the opposite di- 
rection, from insured to insurer. The two 
cases are clearly different, both in their 
inherent character and in their relation 
to the public good. Instead, therefore, of 
disapproving contracts of indemnity 
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against possible future loss, public policy 
has sanctioned and encouraged them.” 


The Tice case involved the question wheth- 
er an automobile physical damage insurer 
could bring an action in its own name 
against the tort feasor. It is the settled law 
of Kansas that an assignment of a tort claim, 
whether it involves bodily injury or proper- 
ty damage, is void under GS 1949, Section 
60-401. In that state, the supreme court had 
previously denied recovery to an insurer 
that had paid a claim for fire loss to the hus- 
band of the owner of the property who was 
the insured in its contract. The court said 
the insurer was a volunteer and so the as- 
signment which it took pursuant to its 
claimed right to be subrogated was unen- 
forceable, Old Colony Ins. Co. v. Kansas 
Public Service Co., 121 P. 2d 193 (1942). 

If an assignment of a tort claim for prop- 
erty damage is prohibited in Kansas but the 
right of a property insurer to be subrogated 
to the insured’s rights pursuant to the terms 
of its contract is enforced, does it not follow 
that a similar right under a contract to in- 
demnify against loss resulting from bodily 
injury is enforceable? The question remains 
to be answered in Kansas as elsewhere. 
However, there would appear to be no valid 
distinction which would lead the Kansas 
court or courts elsewhere to deny conven- 
tional subrogation to the insured’s rights to 
recover medical expense because of bodily 
injury. 

Except in the recent California case which 
may yet be limited in its application to the 
particular type of “life care” contract in- 
volved therein, the courts have overwhelm- 
ingly recognized that neither the common 
law prohibition against assignability of tort 
causes of action nor any statute prohibiting 
such assignment constitutes a bar to subro- 
gation. The insurer seeking to enforce sub- 
rogation after payment of medical expenses 
can command all the equities that have 
persuaded the courts over the years to allow 
the splitting of causes of action for bodily 
injury and property damage arising from a 
a single negligent act, or permit the insurer 
to claim its share of the proceeds of a single 
cause of action treating the claimant as the 
trustee thereof. 


By way of summary and in conclusion 
these observations may be made: 


1. The insurance industry is aware that 
the multitude of coverages presently avail- 
able to compensate for loss due to bodily 
injury, especially the medical expense ele- 
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ment thereof, by providing multiple pay- 
ment of the same expenses in many situa- 
tions, is producing an indirect effect of in- 
creasing these expenses, thus making all 
such insurance more expensive. 


2. Underwriters made automobile medi- 
cal payments insurance available not to a 
specific individual or family group alone, 
but to all occupants of the automobile to 
enable its owner to discharge his legal or 
moral responsibility to see to the prompt 
payment of their medical expenses and in 
the hope that the good will thus engen- 
dered would act as a “buffer against liabili- 
ty.” This concept has now been imple- 


mented by provisions in the contract to a- 
void the payment of expenses for which the 
claimant has already been compensated by 
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insurance or the recovery of tort damages 
from the insured or a third party. 

3. The enforcement of the provisions 
against multiple recoveries will put an end 
to unintended and unjust enrichments of 
claimants and remove the temptation to 
overcharge by those performing the services 
paid for or aiding the claimant in the se- 
curing of such benefits. 

4. There is no reason in law nor any pub- 
lic policy that inhibits the enforcement of 
the new provisions. In fact, quite the oppo- 
site is true. The law should foster a con- 
cept of coverage pon ge ample pro- 
tection for the injured without creating a 
windfall which may well give impetus to 
greed and overreaching, the currently all 
too common by-products of the tragedy of 
automobile accidents. 


— 
| 
| | 
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Medicolegal subjects, the doctor-lawyer relationship, medical evi- 
dence, expert medical testimony, medical malpractice and its trends, 
and similar topics, will be presented in this department. The Jour- 
nal will be pleased to have its readers submit articles of this type, 
either written by them or which may come to their attention. 
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Fractures of the Foot* 


Rosert G. THompson, M.D. 
Chicago, Illinois 


HE skeleton of the foot is composed of 

the talus, the calcaneus (os calcis) , the 
tarsal navicular, three cuneiform bones, the 
cuboid, five metatarsal bones and 14 phal- 
anges. Any or all of these may be fractured, 
or any two or more may dislocate, one on 
the other. The foot is a movable, terminal 
projection on an extremely long lever arm 
and as such is subject to twisting torques 
which may cause fractures, avulsions or dis- 
locations. The anterior part of the foot juts 
out beyond the main part of the body, and 
in this exposed position is subject to trau- 
ma from dropped objects. When a person 
falls from a height, the heel area of the foot 
absorbs the shock to a great extent, often 
resulting in injuries to the calcaneus. How- 
ever, despite the many theoretical possibili- 
ties, only a few specific injuries constitute 
the majority of accidents to the foot. 


Fracture of the Talus 


The talus articulates not only with the 
tibia and fibula but also with the calcaneus 
and tarsal navicular. Consequently, carti- 
lage covers a considerable amount of its sur- 
face, limiting the area through which blood 
vessels may enter the bone. 

Fracture of the neck of the talus (figure 
la and b) is one of the common injuries to 
this bone, the traumatic force often com- 
pletely disrupting the blood vessels which 
enter through the neck of the bone and 
course posteriorly into the main part. A 
fracture through the neck of the talus may 
lead to aseptic necrosis or death of the main 


*Reprinted by ission from PosTGRADUATE 
MEDICINE, Vol. 28, No. 6, December, 1960. 


Dr. THompson has been 
engaged in the private 
practice of orthopaedics 
since 1942 and his offices 
are in Chicago. He was 
educated at the Universi- 
ty of Illinois, served his 
interneship at Cook Coun- 
ty Hospital and his resi- 
dency in orthopaedic sur- 
gery in the Graduate 
School of Northwestern 
University, and was in 
military service with the 
United States Army. He 
is a diplomate of the American Board of Orthopae- 
dic Surgery, fellow of the American Academy of 
Orthopaedic Surgeons, fellow of the American Col- 
lege of Surgeons and a member of the Chicago Or- 
thopaedic Society and the Clinical Orthopaedic So- 
ciety. 


Proper management of foot injuries requires 
observance of various anatomic, diagnostic 
and therapeutic principles to avoid compli- 
cations or the production of deformities more 
serious than the original disability. Indica- 
tions for open reduction of fractures, use of 
skeletal traction, and arthrodesis are cited. 
Some practical points in application of casts 
and in rehabilitation are presented, such as 
correct molding, incorporation of a walking 
heel in the cast, and use of various procedures 
to combat edema, stiffness and tendon-sheath 
adhesions after removal of the cast. 


body of the talus. The incidence of aseptic 
necrosis following this type of fracture is 
so high that many authorities favor imme- 
diate triple arthrodesis (fusion of the main 
body of the talus to the underlying calca- 
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neus and navicular plus fusion of the cal- 
caneus to the cuboid) or a subtalar fusion 
(figure lc). The excellent blood supply of 
the calcaneus then aids in resupplying 
blood flow into the main part of the talus. 
_ If the bone is not revascularized, or if weight 
bearing is Se before regeneration is 
complete, the body of the talus will gradual- 
ly collapse. An incongruous talotibial joint 
will result, and traumatic arthritis of the 
ankle joint is the eventual outcome. 
Fractures of the body of the talus are 
rather rare because of the slippery nature 
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FIGURE |. a. Lateral roent- 
genogram of foot and an- 
kle. Fracture through 
midportion of talus. 

b. Anteroposterior view. 
Disruption of midfoot 
alignment. 

c. Lateral view four 
months after subtalar fu- 
sion. Note increased den- 
sity of body of talus and 
surrounding osteoporosis. 
Weight bearing should be 
avoided until revasculari- 
zation in the talus is com- 
plete. 


of the cartilage-covered surfaces, but dislo- 
cations of the talotibial or talonavicular 
joint may result instead (figure 2a and b). 
A dislocation at the talonavicular joint 
often is quite difficult to reduce. It is often 
necessary to use skeletal traction with a wire 
through the metatarsals and a_ second 
countertraction wire through the posterior 
aspect of the calcaneus to effect reduction 
(figure 2c and d). If it is impossible to re- 
duce the dislocation by this closed method, 
open reduction is necessary. If marked dis- 
ruption of the blood vessels to the body of 
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FIGURE 2. a. Anteroposterior roentgenogram of foot and ankle. Note disruption of ankle joint and disloca- 
tion of talonavicular joint. 


b. Oblique view. Complete disruption of talonavicular and talocalcaneal joints. 
) c. Reduction of dislocations with the aid of skeletal traction through the metatarsals. 
| d. Oblique view showing restoration of talonavicular joint as well as the subtalar alignment. 
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the talus has occurred subsequent to the dis- 
location, then, again, aseptic necrosis of the 
main body of the talus may result; how- 
ever, it is infrequent enough so that one can 
observe the foot by — x-rays. Aseptic 
necrosis will be noted by an apparent in- 
crease in the radiographic density of the 
talus. If this occurs, a triple arthrodesis 
might save the superior talar joint (talotibi- 
al or ankle joint) and obviate an ankle 
fusion. 


Fracture of the Calcaneus 


The calcaneus or os calcis, a long, rec- 
tangular bone commonly called the heel- 
bone, is most often injured by falls from a 
height, when the weight of the entire body 
is forced upon it. A lateral roentgenogram 
of a normal calcaneus shows that its superi- 
or articular surface makes a 35 degree angle 
with a line drawn along the superior surface 
of the posterior half of the bone. This 
angle is known as the tuber joint angle 
(figure 3a). In a severe crushing injury to 
the calcaneus this angle often is decreased 
to the point where the entire top of the 
bone is flat (figure 3b). This usually in- 
dicates severe disruption of the subtalar 
(talocalcaneal) joint. In addition, an axial 
view or angle anteroposterior view of the 
calcaneus will reveal that the bone is widen- 
ed, sometimes to almost double its normal 
width (figure 3c). This widening displaces 
bone outwardly below the lateral malleolus 
and causes discomfort and disability in the 
subfibular region. 


Treatment of a fracture of the articular 
surface of the calcaneus ranges from a sim- 
ple boot cast for six weeks with no reduc- 
tion to open operation and propping of the 
depressed articular surfaces with bone 

afts. In my experience, a middle road has 
ed to acceptable results. A closed reduc- 
tion is made, attempting to restore the tub- 
er joint angle and to reduce the widening 
of the calcaneus ——— its midportion. 
The latter is accomplished by applying a 
Bohler redresser clamp across the waist of 
the bone beneath the lateral and medial 
malleoli. With the skin on both sides pro- 
tected by 1% in. of felt, the clamp of the 
redresser is rapidly screwed down to the 
width of the opposite (normal) ankle and 
then is released. If the maneuver is carried 
out quickly enough there usually is no dan- 
ger of necrosis of the skin. 

Severe plantar flexion movements of the 
midportion of the foot often will restore 


INSURANCE COUNSEL JOURNAL 


April, 1961 


some of the tuber joint angle. However, in 
most cases it is necessary to insert a heavy 
Steinmann pin through the — part 
of the calcaneus and a second pin into the 
tibia. Traction is exerted between the two 
pins in an effort to bring the tuber joint to 
a more normal angle. The Steinmann pins 
can be incorporated in a short leg cast, 
which is worn for about six weeks. The pins 
are then removed, and a new short walking 
cast is applied and worn for another four 
to six weeks. Both casts are molded well 
beneath the malleoli in order to maintain 
the side-to-side compression of the calcaneus 
itself. X-ray evidence of loss of tuber joint 
angle and some widening of the bone is not 
inconsistent with a good clinical result; I 
have seen a number of patients whose x-rays 
presented such evidence but who neverthe- 
less had a good result—a functional foot and 
ankle and very little disability or pain (fig- 
ure 3b, c, d, e). However, if the tuber joint 
is flattened and there is widening of the 
waist of the calcaneus, it is likely that furth- 
er difficulty will ensue, namely, traumatic 
arthritis of the subtalar or talocalcaneal 
joint. If this becomes a painful problem, a 
secondary subtalar fusion or a triple arthod- 
esis usually will give the patient a stable, 
painless joint (figure 4). If the attending 
physician has not been trained in these sur- 
gical procedures, he should refer the patient 
to a surgeon who has had adequate ortho- 
pedic experience. 

Fractures through the posterior nonarti- 
cular area of the calcaneus usually are of 
an avulsion type due to the pull of the 
Achilles tendon. If severe displacement is 
not present, such a fracture may be treated 
with a nonwalking cast for four to six weeks, 
with the foot in the equinus position. If the 
posterior fragment is displaced upward, 
traction may be vig to reduce and hold 
the fragment while healing takes place. A 
Steinmann pin is placed in the posterior 
fragment or just anterior to the Achilles 
tendon above the bony fragment. A second 
pin placed in the proximal tibia affords 
adequate traction anchorage when incorpo- 
rated in a short leg cast (figure 5). Since 
the calcaneus is largely a cancellous bone, 
healing takes place very rapidly, and long 
periods in casts not only are unnecessary-but 
should be avoided. After removal of the 
cast, the foot and ankle usually swell rather 
markedly, and one should control this swell- 
ing immediately with elastic bandages ap- 
plied from the toes to the upper part of the 
calf; the bandages are reapplied several 
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FIGURE 3. a. Normal tuber joint angle. 
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b. Lateral roentgenogram of foot and ankle showing flattening of superior articular surface of 


calcaneus. 


c. Axial 45 degree views of the calcanei. Left foot normal. 


In right foot there is a fracture 


through the midportion of the calcaneus with widening and involvement of subtalar joint. 
d. Axial view of calcaneus showing healing of fracture with decrease in calcaneal widening. 
e. Lateral view. The tuber joint angle has been partly restored. It is still somewhat decreased, 


but patient is able to bear full w 


times a day. The patient should soak his 
foot and leg daily, and usually it is recom- 
mended that contrast soaks be used—i.e., in 
warm water for two or three minutes and 
then in cool water for a like period, alter- 
nating back and forth about 10 times. If 
wearing shoes brings persistent discomfort 
in the inferior aspect of the calcaneus, a 
sponge-rubber heel pad sometimes will give 
relief. If lateral, side-to-side motion or in- 
version and eversion cause the discomfort, 


t and has no complaints referable to foot or ankle. 


the subtalar joint probably is a fault and a 
triple arthrodesis may be necessary. 


Fracture of the Tarsal Navicular 


The tarsal navicular also is cancellous 
bone, its surface being largely covered by 
cartilage. Fractures of this bone are likely 
to be of the explosion type, with numerous 
fragments. Traumatic arthritis of the af- 
fected joint is a frequent complication. Be- 
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FIGURE 4. a. Lateral roentgenogram of foot and ankle. Flattening of superior aspects of calcaneus six 


months after fracture. 


Patient disabled by pain in foot on weight bearing. 


b. Fusion of talus to navicular, talus to calcaneus, and calcaneus to cuboid (triple arthrodesis) . 
Patient asymptomatic with full weight bearing. 


cause of the surroundings, it is rather dif- 
ficult to mold the tarsal navicular back in- 
to position, but an effort should be made 
to do so. A walking cast for six weeks fol- 
lowed by adhesive strapping for another two 
weeks usually gives adequate time for heal- 
ing. If changes of a traumatic arthritic 
nature ensue, arthrodesis is indicated. 


Fractures of Cuboid and 
Cuneiform Bones 


The cuboid and cuneiform bones also 
have large cartilage-covered surfaces, and 
fractures are likely to be of the explosion 
type with a number of fragments. Again, 
closed molding of the fragments into nor- 
mal alignment is indicated, but fusion of 
the affected joint or joints should be car- 
ried out if traumatic arthritic changes en- 
sue and if pain cannot be controlled by any 
other method. 


Metatarsal Fractures 


One of the most frequent fractures in the 
foot involves the base of the fifth metatar- 
sal and is due to avulsion of a fragment of 
bone by the pull of the peroneus brevis 
tendon. This tendon, attached to the base 
of the fifth metatarsal, proceeds proximally 
behind the lateral pod and the 
lateral aspect of the leg to become affixed 


along the shaft of the fibula. It is injured 
most frequently in inversion injuries of the 


foot, much as an ankle is sprained. The 
strong peroneal tendon does not rupture 
but pulls off a large or a small fragment of 
the base (figure 6). If the separation of 
fragments is not too great and if the patient 
is of a stolid type, a simple sprained-ankle 
type of strapping is applied and worn about 
three weeks. This prevents further pull of 
the peroneus brevis on the detached frag- 
ment, and healing should be rapid since 
cancellous bone makes up this metatarsal 
base. If there is moderate separation of 
fragments or if the patient has a lot of dis- 
comfort, a walking cast for four weeks is an 
adequate solution. 


Transverse fractures of the shafts of the 
metatarsals usually are the result of drop- 
ping something on the foot. When oblique, 
they are due to excessive torsion force in the 
foot. If the deformity is not great and the 
alignment is good, a molded walking cast for 
approximately six weeks is a satisfactory so- 
lution. If more than one or two metatarsals 
are involved and if there is a considerable 
degree of overriding, it is sometimes neces- 
sary to employ traction through the affect- 
ed toes with a walking plaster cast to main- 
tain alignment. Open reduction sometimes 
is carried out with intramedullary wire fix- 
ation if the displacement cannot be correct- 
ed by any other means. 

Fractures of the metatarsal necks also 
may occur. With the metatarsal head dis- 
placed into the sole of the foot, reduction 
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FIGURE 5 
beneath the lateral malleolus. 
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5. a. Axial roentgenogram of calcaneus. Fracture of posterior aspect without widening of bone 


b. Lateral view showing avulsion of nonarticular area of calcaneus and proximal dislocation of 


fragment. 


must be accomplished to prevent the forma- 
tion of a painful callus in the region of the 
metatarsal head. An attempt at closed ma- 
nipulation is indicated, but if it is unsuc- 
cessful an open reduction with internal fixa- 
tion is necessary. 

A “march” or fatigue fracture usually in- 
volves the neck of the second or third meta- 
tarsal and often presents a puzzling diag- 
nostic picture (figure 7). The patient ex- 
periences pain in the affected area, and local 
tenderness is noted over the affected meta- 
tarsal, but an early x-ray may not reveal 
evidence of fracture. However, another x- 
ray taken two to three weeks later often 
will reveal formation of callus about the 
fracture site. This callus has been confused 
with osteogenic sarcoma, but this tumor is 
very unusual in this region. 

Treatment of a march or fatigue fracture 
usually consists of the use of a good metata- 
tarsal pad, although a walking plaster cast, 
well molded beneath the metatarsal arch, is 
indicated if the patient has a great deal of 
discomfort. X-rays taken four to six weeks 
after the onset often show a mature, slim- 
med-down callus which should allay fears 
of a malignant tumor. 


Fracture of the Sesamoid Bones 


Beneath the head of the first metatarsal 
lie two small sesamoid bones which are in 


the short flexor tendons. Occasionally a 
patient will complain of rather severe pain 
in this region following trauma, and an x- 
ray may reveal what appears to be a sesa- 
moid fracture. One does well to remember, 
in these instances, that occasionally a con- 
genital bipartite sesamoid is present; but if 
the outline of the fragment is sharp and 
not rounded, a fracture probably has oc- 
curred. Treatment usually consists merely 
of placing a metatarsal bar across the sole 
of the shoe, using a sponge-rubber insole 
cut out to receive the end of the first meta- 
tarsal, or both. Sometimes one is tempted 
to remove a sesamoid that is troublesome, 
but this may lead to a permanent disability 
more distressing than the initial difficulty. 
Removal of a sesamoid therefore should be 
done only in extreme cases. 


Phalangeal Fractures 


Phalangeal fractures or dislocations usu- 
ally are caused by stubbing the toe while 
walking barefoot or by dropping something 
on the foot, for example, a bowling ball. 
These fractures may be oblique or trans- 
verse. Usually one can care for them ade- 
quately by taping the affected toes to ad- 
jacent normal toes, remembering to pad 
the interphalangeal spaces with cotton or 
gauze to prevent maceration of the skin. If 
the terminal phalanx of a toe is fractured 
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FIGURE 6. Anteroposterior roentgenogram of foot re- 
vealing a fracture through the base of the fifth 
metatarsal. Patient was treated by adhesive strap- 
ping for three weeks. Adequate healing. 


and there is hemorrhage beneath the nail, 
the nail should be drilled to allow escape 
of the subungual hematoma. 


Practical Points in Application 
of Casts and in Rehabilitation 


In most cases of fractures of the foot a cast 
is applied, and nearly always the foot is 
placed at a right angle to the tibia (figure 
8a). Following immobilization the foot 
joints usually are quite stiff, and if the foot 
is at a right angle to the leg the patient can 
walk with a relatively normal gait as soon 
as the cast is removed. However, if the foot 
is immobilized in a plaster cast in the 

uinus position and a considerable degree 
of stiffness is present afterward, and if there 
is contracture of the heel cord, the patient 
will not have a good gait in shoes. He will 
require many weeks of physical therapy in 
an effort to bring his foot back to the norm- 
al right angle. 
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When a plaster cast is applied to the foot, 
the metatarsal arch should be molded with 
the thumb while the foot and leg are being 
held during the setting of the plaster. When 
the thumb is pressed into the region of the 
metatarsal neck, the palm of the hand will 
mold the medical longitudinal arch quite 
adequately, thus giving a normal contour to 
the sole or metatarsal part of the cast (fig- 
ure 8 b). Attention to this detail of appli- 
cation of the cast will help prevent prob- 
lems involving the metatarsal or longitudin- 
al arch resulting from lack of cast support. 


If a walking heel is to be incorporated in 
the cast, the hollows produced by the thumb 
and palm should be filled in, providing a 
flat platform on the bottom of the cast for 
the heel. The walking heel should be cen- 
tered at the level of the navicular bone in 
the midline of the foot, and the bottom of 
the heel should be ap peer se to the line 
of the tibia so that the patient has a flat 
platform on which to a“ ’ (figure 8c) . The 
patient walks over the heel in a rocking 
motion. Weight bearing will help to pre- 
vent the bony osteoporosis that follows im- 
mobilization in a cast, and also will pre- 
vent some of the tendon-sheath fibrosis that 
limits future motion in foot and ankle. 


Rehabilitation following the removal of 
casts in foot injuries often is hampered by 
persistent edema and by stiffness of joints, 
as well as by adhesions in the tendon 
sheaths. These disabilities should be com- 
bated by whirlpool baths, contrast soaks, 
massage of foot and ankle, elastic bandages 
(from the base of the toes to the knee) , and 
elevation of the leg to promote drainage. 
Active and passive exercises of the foot and 
ankle are also indicated after removal of 
the cast, to restore strength in the affected 
muscles, now shrunk and atrophied because 
of inactivity. A shoe should be worn as soon 
as possible, but bedroom slippers or soft 
shoes are prohibited or discouraged; they 
do not support the foot adequately and 
their use may lead to acute strains of the 
foot or to permanent deformities of the arch 
more troublesome than the original injury. 


If the patient has a considerable amount 
of pain and discomfort in walking, he may 
use a cane or crutch in the hand opposite 
to the injury to diminish the weight borne 
on the affected side. 


If correct principles are applied in the 
treatment of fractures and injuries of the 
foot, recovery should be quite rapid after 
the casts are removed. 
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FIGURE 7. a. Anteroposterior roentgenogram of forefoot. Patient complained of pain in area of second 
metatarsal. X-rays reported as normal. 
j b. One month after onset of symptoms. Note callus formation about the shaft of the second 
metatarsal. Patient was referred because of an “asteogenic sarcoma” of the foot. 
c. Eight weeks later. Mature callus formation with healing. Diagnosis: fatigue fracture of 
second metatarsal. Patient’s symptoms subsided completely. 


FIGURF 8. a. Basic short nonwalking cast for injuries of foot and ankle. Note the right-angle position of foot 
to leg. Cast ends at the base of the toes to allow full flexion and extension of toes. 

b. View of sole of basic short cast. Note depression beneath metatarsal necks molded by 
surgeon’s left thumb. and molding of longitudinal arch made by surgeon's left palm. These 
hollows are filled in when a walking heel is used. 

c. Rubber walking heel in basic short walking cast. Note position of heel in midportion of foot. 
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Infections Involving the Intervertebral Disks* 


ARTHUR L, SCHERBEL, M.D., AnD W. JAMEs GarpNeR, M.D.** 
Cleveland, Ohio 


E BECAME acquainted with the 
clinical picture of infected interverte- 
bral disks as the result of a fortuitous cir- 
cumstance in which infection was acciden- 
tally introduced by the needle during dis- 
kography. The patient (case 1), a 36-year- 
old man, underwent diskography, which 
disclosed protrusion of the fifth lumbar 
disk. He was sent home for a trial of con- 
servative care for the sciatica. On the fourth 
day, he was stricken with severe back pain. 
When he was readmitted three days later, 
he would scream on the slightest jarring 
of the bed because of the pain in the lower 
back. His reaction to his pain was so exag- 
gerated as to suggest hysteria. Because of 
mild fever, despite a normal leukocyte 
count, an infection of the disk was sus- 
This was confirmed 
y removal of an infected disk followed by 
relief of pain. Culture of the stringy, mu- 
coid disk material removed showed staphy- 
lococcus albus (coagulase-positive). The 
spine was immobilized by a cast for four 
weeks, and antibiotic therapy was adminis- 
tered for six weeks. Recovery was complete 
in five months. 


Shortly thereafter, another man (case 2), 
37 years of age, was admitted with similar 
excruciating pain in the back which also was 
aggravated by the slightest jarring of the 
bed. This patient had had no manipula- 
tive procedure on the spine. Initially, he 
had severe pain in the flank due to a ureter- 
al stone which was removed by manipula- 
tion. During his convalescence from this 
procedure, a low-grade fever, associated with 
chills, developed. A blood culture was posi- 
tive for Pseudomonas aeruginosa. The pa- 
tient’s condition improved after the admin- 


*Reprinted by permission from the Journal of 
the American Medical Association, Vol. 174, No. 4, 
issue of September 24, 1960. Article obtained by 
Harley J. McNeal. 

**From the Department of Rheumatic Disease 
(Dr. Scherbel) and the Department of Neurological 
Surgery (Dr. Gardner) , the Cleveland Clinic Foun- 
dation and the Frank E. Bunts Educational Institute. 

Material for diagnosis and management was ex- 
hibited at the meeting of the American Medical As- 
sociation, New York City, 1958. 


The cardinal symptom of intervertebral 
disk infection in 10 patients was sudden ex- 
cruciating back pain that frequently radiated 
down one leg or both legs and usually was 
not relieved with opiates. These infections 
usually occurred after a diagnosis or thera- 
peutic procedure on the spine or as a result 
of venous spread from an infection in the 
pelvis. Characteristic roentgenographic fea- 
tures did not appear for four or more weeks. 
The sedimentation rate was consistently high, 
but returned to normal after the infection 
subsided. For four patients treated conserva- 
tively with antibiotics, complete bed rest, and 
body casts, the average length of convalescence 
was 8 months; for six patients treated by lam- 
inectomy in addition to other therapeutic 
measures, it was 4.8 months. 


istration of penicillin and sulfadiazine for 
two weeks. Three months later, sudden 
severe unexplained pain in the low back, un- 
related to any trauma, occurred, Roent- 
genograms of the spine two days after onset 
of the pain and again two weeks later were 
wheel Four weeks after onset of the back 
pain, the patient was hospitalized. At that 
time, he was extremely apprenhensive and 
would scream because of the pain in his 
back each time the bed was touched. Blood 
cultures were sterile, but spinal roentgeno- 
grams showed beginning slight narrowing 
of the second lumbar disk space. At opera- 
tion, the detached and partly liquified disk 
was removed virtually in one piece. Much 
of it appeared to be necrotic and it had a 
mucoid, gelatinous texture. The histologi- 
cal diagnosis was chronic suppurative in- 
flammation with evidence of acute infec- 
tion. A catheter was inserted into the cavity 
for postoperative instillation of penicillin. 
A culture of the disk material removed was 
positive for Ps. aeruginosa. The patient was 
kept in a cast for six weeks and received 
penicillin, streptomycin, and sulfisoxazole 
(Gantrisin) therapy for four weeks after 
surgery. Obliteration of the second lumbar 
disk space was complete at the end of the 
third postoperative month (see figure) . 


The two cases just cited are illustrative 
of the symptomatology and usual causes of 
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Fic. 1 (case 2) .—A, roentgenogram made on Dec. 19, 1952, shows narrowing of space between second and 
third lumbar vertebrae. There is slight irregularity. which involves contiguous portion of the vertebral 
bodies. B, roentgenogram made on Jan. 7, 1953. Laminectomy has been performed and an infected disk 
removed at level of second and third lumbar vertebrae. Further destruction of adjacent vertebral bodies 
and narrowing of joint space with beginning of sclerosis have occurred. C, roentgenogram made on April 
21, 1953. There has been further loss of joint space between second and third lumbar vertebrae, and ad- 
jacent bony overgrowth is beginning to appear. D, roentgenogram made on Oct. 19, 1953. There is com- 
plete fusion of second and third lumbar vertebral = and bony overgrowth has increased since April, 
1953. 
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infected intervertebral disks. In the past 
10 years, 10 patients with this condition 
have been treated. While relatively infre- 
quent, the condition may be of a serious na- 
ture, and physicians should be alert to the 
characteristic clinical features. 


This condition may result from direct in- 
oculation at the time of a spinal diagnostic 
or therapeutic procedure, or from some in- 
fection (often unrecognized) in the pelvic 
organs or genitourinary tract that spreads 
by venous channels to the lumbar spine. 
Numerous septic lesions of the vertebrae 
or of the intervertebral cartilages have been 
reported to result from the direct introduc- 
tion of organisms during diagnostic and 
therapeutic procedures, such as spinal punc- 
ture, myelography, paravertebral injection, 
laminectomy, and diskography. Turnbull! 
reported three instances of infection of in- 
tervertebral disks occurring as a complica- 
tion of laminectomy for disk protrusion. A 
survey by Gardner and his associates? of re- 
ported instances of injury to disks by lum- 
bar puncture convinced them that nearly 
always infection introduced by the needle, 
rather than mechanical damage to the disk, 
caused the disabling backache and ac- 
counted for the subsequent roentgeno- 
graphic changes. Sullivan, Bickel, and Svi- 
en’ reported on disk infection after removal 
of a nucleus pulposus in 11 patients. Web- 
ert described 15 instances of acute infec- 
tion of intervertebral disks, nine of which 
followed diagnostic or therapeutic proced- 
ures; four were complications of disk sur- 
gery, three followed paravertebral injec- 
tions, and two were associated with spinal 
punctures. Ectors® described two instances 
of vertebral necrosis that developed after 
diskography, and cited a report by deSeze 
and Levernieux of 13 instances of acute os- 
teitis in a series of 59 patients who under- 
went diskography. 


The hematogenous pathway, accounting 
for approximately 50 per cent of reported 
cases of septic necrosis involving interverte- 
bral disks, was not clearly understood until 
1940, when Batson® described a direct com- 
munication between the pelvic and the ver- 
tebral venous systems. Nevertheless, the 
similarity of the sites of vertebral metastasis 
from cancer and from infections of the uri- 
nary tract was noted by Kretschmer and Oc- 
kuly’ in 1935. In 1949, Donahue? reported 
two cases of osteitis of the spine in which the 
infection appeared to follow the pattern 
noted in metastases from carcinoma of the 
prostate. He believed that once the organ- 


INSURANCE COUNSEL JOURNAL 


April, 1961 


ism had gained access to the pelvic veins, it 
could be transmitted via the paravertebral 
vessels to the vertebral column and even to 
the skull. 


In recent years, several reports have em- 
phasized the association of urinary tract or 
pelvic infection and vertebral osteomyelitis. 
Deming and Zaff® reported a direct rela- 
tionship between acute vertebral osteomyel- 
itis and prostatic operations in three pa- 
tients. They believed that the route of in- 
fection in each patient was through the 
prostatic urethral veins, which connect with 
the vertebral veins; they suggested that 
these prostatic urethral veins may also be 
the portal of entry for the vertebral infec- 
tions that occasionally complicate certain in- 
fectious diseases, notably typhoid fever, gon- 
orrhea, and brucellosis. Sherman and 
Schneider” reported three cases of vertebral 
osteomyelitis complicating postabortal or 
postpartum infection. They believed that 
pelvic infection spread through the com- 
municating veins that connect the pelvic 
and vertebral venous systems. Leigh, Kelly 
and Weens" also reported on spinal osteo- 
myelitis associated with urinary infections. 
Six of the 15 infections of intervertebral 
disks reported by Weber‘ were of hemato- 
genous origin. 


It is significant that the intervertebral 
disk itself contains no blood vessels. If the 
infection is blood-borne, therefore, it must 
lodge primarily in a neighboring structure, 
perhaps the spongiosum of the body of the 
vertebra, and must involve the disk carti- 
lage secondarily. Apparently the rich blood 
supply of the body of the vertebra allows it 
to resist the infection without sequestration. 
The avascular cartilaginous disk, however, 
may sequestrate and gradually liquefy and 
may then be absorbed completely, although 
this process requires many months. Because 
of the paucity of local and systemic signs of 
infection, the unexplained tendency for the 
infection to remain localized, and the ten- 
dency to spontaneous healing, correct diag- 
nosis is seldom suspected. The reason for 
this difference in behavior in suppurative 
disease of the intervertebral joint as com- 
pared with other joints is a matter for con- 
jecture. The infrequency of a complicating 
epidural abscess is particularly puzzling. 


Clinical Features 


Our series of patients includes eight men 
and two women, who ranged in age from 
34 to 67 years. In five, infection developed 
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within four days to two weeks after diagnos- 
tic or —— procedure on the spine. 
In five of the six patients who had infec- 
tions of the urinary tract, the clinical evi- 
dence indicated that the infection spread 
by means of direct venous pathways to the 
spine. The time interval between the onset 
of symptoms referable to the primary infec- 
tion and the onset of back pain in patients 
with such hematogenous infection ranged 
from one week to six years. In two patients, 
there was no elevation of temperature 
throughout the course of the illness. In the 
others, the temperature ranged from 99.2 
to 102.0 F (37.3 to 38.9 C). 

The character of the pain was similar in 
8 of the 10 patients, as manifested by a sud- 
den onset with rapidly increasing severity 
during the next 6 to 24 hours. Six patients 
lay rigidly in bed, attempting to avoid even 
the slightest motion, and in four of these, 
the exaggerated behavior simulated hys- 
teria. Opiates in average doses usually were 
not effective in relieving the severe discom- 
fort; two patients became addicted to nar- 
cotics before admission to our hospital. In 
eight patients, pain radiated down the legs; 
in five, this was bilateral. In two, pain re- 
mained localized in the lower back. The de- 
gree of pain described by these patients has 
seldom been observed with other lesions 
of the spine. 

Laboratory Findings.—Mild hypochromic 
anemia was present in 7 of the 10 patients. 
Hemoglobin values ranged from 10.2 to 13.6 
Gm. per 100 ml. (oxyhemoglobin method) , 
and erythrocyte counts varied from 2,600,- 
000 to 3,800,000 per cu. mm. In seven pa- 
tients, the total leukocyte counts were nor- 
mal throughout the illness (6,000 to 10,000 
per cu. mm.). Neutrophil counts ranged 
from 68 to 87 per cent in all patients. 

The erythrocyte sedimentation rate (the 
Rourke-Erstene method'*) was consistently 
elevated and ranged from 1.05 to 1.75 mm. 
per minute (normal 0.65 mm. per minute) . 
It returned to the normal rate in every in- 
stance as healing occurred. 


Electrophoretic determinations of plas- 
ma proteins from six patients were made 
during the first month of the illness. In 
each instance, the albumin fraction was de- 
creased and the alpha-2 globulin component 
was increased. These abnormalities paral- 
leled the elevated sedimentation rate and re- 
turned to normal as the inflammation sub- 
sided and fusion of the bone occurred. 

Disk material obtained from seven pa- 
tients was studied bacteriologically. In 
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three of these patients, the disease resulted 
from direct inoculation, and the organism 
found in cultures was Staph. pyogenes. The 
other four patients whose disk material 
yielded positive bacterial cultures of a vari- 
ety of gram-negative organisms had associ- 
ated infections of the genitourinary tract. 


Roentgenographic Findings.—Roentgeno- 
graphic study is essential when infection of 
an intervertebral disk is suspected, but char- 
acteristic changes may not become apparent 
for weeks or even months after the onset of 
back pain. Narrowing of the disk space 
usually is the first sign of pathological 
change and is followed by irregular de- 
struction of contiguous portions of the ver- 
tebral bodies, indicating the presence of 
some osteomyelitis. Varying degrees of scler- 
osis of the adjacent vertebrae and rapid 
proliferation of new bone along the mar- 
gins of the involved vertebrae constitute the 
diagnostic features. When absorption of 
the disk is virtually complete, the vertebral 
bodies settle together and fuse, completely 
obliterating the joint space. Leigh, Kelly, 
and Weens' have recommended that ade- 
quate roentgenographic studies of the en- 
tire spine be carried out when an interver- 
tebral disk infection is found, since lesions 
may occur at more than one level of the 
spinal column. 


Diagnosis.—The diagnosis of infection of 
an intervertebral disk is commonly over- 
looked because systemic signs of infection 
may be slight and the disease tends to prog- 
ress to spontaneous healing, although this 
may entail a long period of disability for 
the patient due to severe back pain. Ex- 
cruciating back pain of sudden onset, a few 
days or weeks after a diagnostic or thera- 
peutic procedure on the spine, should 
arouse suspicion of an infection of an in- 
tervertebral disk. When there has been no 
manipulative procedure on the spine, the 
history of a urinary infection or of bacter- 
emia may be suggestive of a hematogenous 
infection of the disk. In the early stage of 
this disease, prior to the fourth week, roent- 
genograms are normal, but later in the 
course there is a characteristic narrowing of 
the disk space, followed by irregular ero- 
sion of neighboring vertebral bodies. Scler- 
osis of adjacent vertebrae and proliferation 
of new bone along the margins are diagnos- 
tic features. When absorption of the disk 
becomes virtually complete, the vertebrae 
will fuse, obliterating the joint space. 


Characteristic Jaboratory findings are 
mild hypochromi. anemia and a normal or 
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slightly elevated total white blood cell 
count, with increased neutrophils; the sedi- 
mentation rate is characteristically elevated 
early in the disease and returns to normal 
as healing occurs. Diagnostic bacterial 
studies on material obtained by aspiration 
or on material removed at laminectomy, 
with tests of sensitivity to antibiotics, are 
important in planning therapy. 


Treatment 


Proper management of an infection of an 
intervertebral disk depends upon numerous 
factors. If the infection is lonnted early, 
before roentgenographic examination shows 
that changes have occurred, appropriate 
antibiotic therapy and adequate immobili- 
zation therapy are given for four to six 
weeks. The sedimentation rate is an index 
of the healing process. Serial roentgeno- 
grams are necessary to evaluate healing. Ac- 
tivity is gradually increased as healing 
progresses. 

When the patient is seen later in the 
course of the illness, and roentgenographic 
examination shows that changes are already 
apparent, laminectomy with removal of in- 
fected disk material is performed. After ap- 
propriate bacterial studies have been ob- 
tained, an effective antibiotic may be in- 
stilled into the involved disk space through 
a catheter left at operation for this purpose. 
Complete bed rest is advisable during the 
postoperative period until clinical evidence 
of infection disappears and _ roentgeno- 
graphic evidence suggests that healing is 
taking place. j 

If the infection is not the result of di- 
rect inoculation, every effort should be 
made to find and treat the original infec- 
tion in the genitourinary or pelvic organs. 
In three of our patients, the organisms re- 
covered from the infected disk differed from 
those recovered from the urine or blood; 
the latter, however, probably constituted 
the primary focus. The appropriate anti- 
biotic or combination of antibiotics should 
be given for at least four to six weeks, and 
longer when disease activity is indicated by 
the sedimentation rate by or changes in ser- 
um protein levels. A support for the pa- 
tient’s back is advisable during the first 
three months of convalescence or until pain 
disappears. 

Four of the 10 patients in this series were 
treated conservatively with antibiotics, com- 
plete bed rest, and body casts. Periods of 
convalescence in these patients ranged from 
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2 to 12 months, with an average of 8 months. 
Six patients had laminectomy and removal 
of infected disk material, with antibiotic 
therapy, bed rest, and gradual mobilization 
with use of supportive braces. The period 
of convalescence for these patients ranged 
from four to six months, with an average 
of four and eight-tenths months. 


Comment 


Pyogenic infections involving the verte- 
bral column vary greatly in severity and in 
prognosis, The ener and the characteris- 
tic severity of the back pain are helpful in 
considering the diagnosis. The severity of 
the disease is conditioned by the virulence 
of the responsible organism, its sensitivity 
to antibiotics, the resistance of the host, and 
the presence or absence of a primary infec- 
tion that is continually providing more or- 
ganisms to the vertebral area. 


Staph. aureus and Staph. albus were the 
organisms most often responsible for infec- 
tions which resulted from direct inocula- 
tion. (Staphylococci which are resistant to 
antibiotics constitute a serious problem.) 
Hematogenous infections of the disk were 
usually caused by gram-negative organisms. 


Infections of the disks probably occur 
more commonly than is generally recog- 
nized. There may be numerous mild infec- 
tions that heal spontaneously and are not 
necessarily associated with extensive lique- 
faction and absorption of cartilage or with 
fusion of vertebral bodies. Their roentgeno- 
graphic appearance, when healed, simu- 
lates that of degenerative intervertebral disk 
changes. Six cases reported by Schultz'* ap- 
pear to be in this category. He commented 
that in recalling other patients with pro- 
longed symptoms postoperatively, it seemed 
likely that other similar cases had been over- 
looked. Although in his cases there was no 
evidence that the pathological process was 
a septic one, the roentgenographic findings 
suggested this. With time and rest, after 
roentgen irradiation, his patients obtained 
relief. In a recent case (not included in this 
report) we observed that the culture was 
sterile but that the disk material removed 
at operation was frankly suppurative. 


Seven of our 10 patients recovered com- 
pletely and have only slight restriction of 
motion in the lumbar spine. Two patients 
continue to have chronic pain in the low 
back and moderate restriction of motion. 
One patient died of septicemia resulting 
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from an organism which was resistant to 
antibiotic therapy. 


It is important to emphasize that during 
the interval in which we observed 10 cases 
of disk infection, no case of spinal epidural 
abscess was seen. This lack of spread of 
suppurative infection is not observed in 
other infected joints, so far as we know. In 
our series, there have been no recurrences. 
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Degenerative Disk Disease of the Cervical Spine* 


ZACHARY B. FRIEDENBERG, M.D., Harotp A. Broper, M.D., 
Jacos E. Epeiken, M.D. H. NewTon Spencer, M.D.** 
Philadephia, Pennsylvania 


HE TREATMENT of patients com- 

plaining of cervical pain radiating into 
the upper extremity by accepted nonoper- 
ative means had not produced consistent, 
satisfactory results in our hands. This study 
was made to determine the long-range 
course of persons who have these symptoms. 
Degeneration of the intervertebral disks is 
now a well-established clinical and pathol- 
logical entity, in which the chondromucoid 
substance of the disk undergoes a gradual 
process of dehydration and replacement by 
collagenous tissue, with consequent loss of 
elasticity. The more mobile and lordotic 
cervical and lumbar segments of the spine 
show a more pronounced degeneration than 
the fixed thoracic segment. 


Roentgenograms of the cervical spine 
are used to delineate the extent and level of 
disk degeneration and demonstrate the char- 
acteristic pattern of thinning of the space 
and circumferential reactive bone changes 
on the adjacent vertebral bodies with in- 
volvement of the lateral “joints” of Luschka 
and encroachment of the foramen (fig. 1). 
These changes however, are present in the 
majority of persons reaching the sixth dec- 
ade. Some patients will suffer recurrent 
symptoms while others with similar roent- 
genographic findings are asymptomatic. 
The presence of a degenerated disk seen on 
the roentgenogram should be interpreted 
as one of several possible factors which may 
precipitate symptoms. 

In a previous study, the authors demon- 
strated that there is a close correlation be- 
tween roentgenographic and anatomic find- 
ings.'_ Narrowing of the interspace was the 
most common roentographic finding; even 
minor degrees of narrowing, as shown on 
roentgenograms, were indicative of disk de- 
generation. Narrowing of the interverte- 


*Reprinted by permission from the Journal of the 
American Medical Association, Vol. 174, No. 4, issue 
of September 24, 1960. Article obtained by Harley 
J. McNeal. 

**From the departments of Orthopedic Surgery 
and Radiology, Hospital of the University of Penn- 
sylvania. 


Degeneration of the cervical disk was seen 
most often between the fifth and sixth and 
between the sixth and seventh cervical verte- 
brae. Most clinical findings also were related 
to these levels, with involvement of the sixth 
and seventh cervical roots. Current methods 
of therapy in the treatment of cervical pain 
radiating into the upper extremity due to 
degeneratve disk disease infrequently resulted 
in lasting relief. Symptoms were relieved after 
nonoperative and operative measures, but re- 
currence was common. Fortunately, paresis 
and sensory deficits were not progressive and 
rarely disabling. X-rays proved to be of lim- 
ited value in diagnosis and prognosis. 


bral foramens, spur formation beneath the 
nerve root arising from the lateral “joints” 
of Luschka, projecting osteophytes from the 
posterior surface of the vertebral bodies, and 
changes in the apophysial joints, all result- 
ing from disk degeneration, are regarded as 
major factors in the production of cervical 
nerve root irritation and radiating pain 
(tig. Z). * * 


Objectives and methods of study 


The purpose of this study is to examine 
a group of patients with an established di- 
agnosis of degenerative disk disease of the 
cervical spine who have been treated at the 
Hospital of the University of Pennsylvania, 
to determine their clinical course, and to 
note any correlation between the clinical 
and the roentgenographic findings. One 
hundred patients with cervical pain radiat- 
ing into the upper extremity have been eval- 
uated, and an attempt has been made to 
correlate the clinical findings with the ro- 
entgenograms. Each patient was examined 
by the authors, and roentgenograms of his 
cervical column (anteroposterior, lateral, 
and oblique planes) were studied. Com- 
plete records were available for each patient, 
and in most instances previous roentgeno- 
grams were obtained for comparison with 
those taken at the time of follow-up exam- 
ination. The interval between the first ex- 
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amination and the follow-up examination 
was | to 10 years, the average being 3 years. 


Age and Sex.—The sex distribution was 
equal. Sixty per cent of the patients were 40 
to 60 years of age; of these, there were 32 
patients between 41 and 50 and 28 between 
51 and 60 years of age. Twelve were under 
40 and 38 over 60; 4 between 21 and 30; 8 
between 31 and 40; 20 between 61 and 70; 
and 8 between 71 and 80 years of age. 

While the symptoms most often began in 
the fifth decade, the onset was noted as 
early as the third and as late as the eighth 
decade. Symptoms were first noticed in one 
patient when he was 21; in 8 when they 
were 21 to 30; in 10 when they were 31 to 
40; in 31 when they were 41 to 50; in 22 
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Location of Pain.—Eighty-three per cent 
complained of pain in both the neck and 
arm. Twelve per cent had symptoms most- 
ly limited to the arm, Symptoms remained 
contined to the neck, with mild radiation 
into the upper extremity, in 5%. The 
chronic nature of this disability is evident 
when it is noted that the average duration 
of symptoms in this study was 4 years and 
that 12% had suffered for more than 10 
years. Symptoms lasted from 1 to 2 years 
in 35 patients, from 2 to 4 years in 31, from 
4 to 6 years in 13, from 6 to 8 years in 6, 
from 8 to 10 years in 3, and 10 years or more 
in 12 patients. 


Radiation.—Each patient was asked to in- 
dicate the specific surface area into which 


Fic. 1.—Roentgenograms of 41-year-old man. A, advanced degeneration of disk between C-5 and C-6 and 
involvement of lateral “joints” of Luschka. B, lateral view showing anterior spurs of C-5 and C-6. C, 
oblique view showing encroachment of foramen between C-5 and C-6. 


when they were 51 to 60; in 13 when they 
were 61 to 70; and in 2 when they were 70 
years of age. 

Mode of Onset.—A definite traumatic in- 
cident was correlated with the onset of 
symptoms in only 259% of the patients. The 
remainder noted a gradual onset. Excessive 
activity and fatigue were frequent aggravat- 
ing factors. 

Duration.—Nineteen patients suffered one 
attack only. Thirty-four complained of in- 
termittent attacks with varying intervals 
of freedom from pain; 47 suffered contin- 
ued symptoms with periods of exacerbation; 
and 14 patients continued to complain of 
persistent arm symptoms after those in the 
neck had cleared. In only two patients did 
neck symptoms persist after those in the arm 
disappeared. 


his pain radiated. The dermatomic pattern 
of Keegan was employed to identify the in- 
volved cervical roots.* Twenty-six per cent 
of the patients had symptoms confined to 
the shoulder and outer arm (C-4, C-5, and 
C-6) ; 22% had symptoms confined to the 
thumb and index and middle fingers (C-6 
and C-7) ; 7% had symptoms only in the ul- 
nar aspect of the forearm and the fourth 
and fifth fingers (C-8) ; and the remainder 
described various combinations of the above 
patterns. As will be shown later, the most 
common changes shown by roentgenograms 
are between the fifth and sixth and the 
sixth and seventh cervical vertebrae, involv- 
ing the sixth and seventh roots. 


Intensity of Pain.—The intensity of cervi- 
cal pain and the pain in the upper extremi- 
ty was graded as mild, moderate, or severe. 
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Patients with mild pain (27%) continued 
their work and were generally relieved by 
mild analgesics; those with moderate pain 
(18%) occasionally lost time from work 
and returned for therapy to help relieve 
painful attacks; and those with severe pain 
(55%) had to change jobs and were unable 
to live in a normal manner. Extended and 
repeated therapy was frequently necessary 
for patients in the latter group. 


The roentgenograms of each patient were 
then classified as normal or grades 1, 2, or 
3, according to the progression of the fol- 
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cal and first thoracic nerves. Weakness of 
hand function is more disabling and, there- 
fore, more likely to be noted by the patient 
than weakness in other muscle groups, 
which may be present but unrecognized. 

Physical Findings.—Restriction of motion 
in the cervical spine was the most frequent 
finding (44% of patients in this group) . 
Tenderness over the lower cervical spine 
was noted in 23%. 

Prominent kyphosis in the upper part of 
the thorax of varying degree, related to 
wedging of the thoracic spine from juvenile 
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Fic. 2.—Changes shown on roentgenograms in 100 patients. 


A, narrowing and degeneration of interverte- 


bral space. B, narrowing of intervertebral foramen. C, reactive changes in lateral “joints” of Luschka; D, 
reactive changes in apophysial joints. 


lowing changes: disk narrowing; sclerosis of 
the adjoining body surfaces; osteophyte 
formation; and degenerative changes in 
the apophysial and lateral “joints” of Lus- 
chka. It was of interest that no correlation 
could be found between the severity of 
symptoms and the degree of the changes 
shown. 

Associated Symptoms.—Loss of strength 
in the upper extremities was noted by 35 
patients. Twenty-two of these complained 
of weakness of hand grip and pinch. This 
function is innervated by the eighth cervi- 


osteochondrosis or senile osteoporosis, was 
common. This deformity was generally 
associated with anterior displacement of 
the head with reference to the trunk, in- 
creased cervical lordosis, and pain, tender- 
ness, and advanced changes, shown by ro- 
entgenograms in the lower part of the cervi- 
cal spine. 

Diminution or absence of the biceps and 
/or triceps reflexes were noted in 14%. 
Sensory loss in the upper extremity occurred 
in 23%. Patterns of sensory impairment 
varied widely; the sixth (dorsum of thumb 
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and radial aspect of forearm) and seventh 
(index and third fingers) roots were most 
commonly impaired. Eighteen patients 
complained of occipital headaches and 11 
of associated localized shoulder pain and 
tenderness. 

Response to Therapy.—Eighty-five pa- 
tients received some form of conservative 
therapy, consisting most often of cervical 
traction (on either an inpatient or an out- 
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Eight per cent were free from pain for one 
or more years, 60% were improved, 17% 
were unchanged, and 15% had become 
worse. A decrease in work capacity necessi- 
tating job change or inability to work was 
noted in 23%. 

The best results were reported in patients 
who were persistently examined and con- 
sistently treated. The chronic nature of the 
disability and necessity for long-term care 


CLINICAL EVIDENCE OF ROOT 
40+ INVOLVEMENT WITH ROENTGEN CHANGES 
OF LUSCHKA FORAMEN JOINTS 


Fic. 3.—Correlation between clinical findings and changes shown on roentgenograms. 


patient basis) and immobilization in a cer- 
vical collar. A cervical support pillow was 
often used at night. Administration of anal- 
gesics, procaine injections, and local appli- 
cation of heat were frequently used as sup- 
plementary measures, hile an initial or 
temporary favorable response was the rule, 
some degree of pg a persisted or re- 
curred at a later date in over 90%. 


tient was asked to evaluate his progress. 


At the 
time of examination for this study, each pa- 


with traction, cervical support, analgesics, 
and local heat were accepted by these pa- 
tients. They learned to live in balance with 
their disability and were relieved during re- 
currences. Fifteen patients underwent la- 
minectomy after myelography. In four pa- 
tients a disk protrusion was found and re- 
moved. In the remaining 11 a “calcified 
mass” was encountered at the entrance of 
the nerve foramen. In a previous study we 
demonstrated that these osteophytic masses 
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lying anterior to the nerve root at the en- 
trance to the nerve foramen arose from the 
lateral “joints” of Luschka.t In four of 
these, the mass was removed. Decompres- 
sion without removal of the mass was ac- 
complished in seven. Only two patients 
were cured; seven reported some improve- 
ment after the surgery; and six were un- 
changed or worse (see table) . 


Correlation Between Clinical and Roent- 
genographic Findings 


An effort was made to determine which 
of the specific abnormalities shown on the 
roentgenograms, if any, are causally impli- 
cated in irritation or damage to the nerve 
root. The clinical findings, including sens- 
ory and reflex changes, weakness of muscle 
groups, and pain patterns, were assigned to 
the cervical root responsible for such al- 
teration in each of the patients showing 
such changes. Roentgenograms which dem- 
onstrated narrowing, sclerosis, or osteophy- 
tosis in each intervertebral space from C-3 
to T-2 were correlated with the number of 
patients showing root changes at these lev- 
els. In a similar way, roentgenograms show- 
ing changes in the nerve root foramens due 
to reaction of the lateral “joints” of Lus- 
chka or the posterior facets were compared 
with the number of patients showing find- 
ings indicative of damage to the roots at 
these levels (fig. 3). 

From the previous study it was known 
that most roentgenographically visible 
changes will occur between C-5 and C-6 and 
C-6 and C-7. It was also shown in this re- 
port that most patients suffering from cervi- 
cal pain and brachialgia complain of symp- 
toms referable to the sixth and seventh 
roots. Seventy-seven per cent of patients 
with changes shown by roentgenograms in 
the interspace or the foramen between C-5 
and C-6 or between C-6 and C-7 showed 
clinical evidence of involvement of the re- 
spective sixth or seventh root. However, it 
was not possible to identify any significant 
relationship between the involved root and 
any single roentgenographic feature. The 
failure to relate any specific finding on the 
roentgenogram to the development of root 
irritation may be explained by the previous 
study, which showed that intervertebral cer- 
vical disk degeneration was associated with 
degenerative changes in Luschka’s “joints” 
and narrowing of the foramen at the same 
level. It may be assumed that the initial 


lesion is a degeneration of the disk which 
is followed by circumferential changes in all 
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other structures at the involved level. No 
conclusion can be drawn regarding the re- 
lation between root irritation and changes 
in the posterior facet joints because of in- 
sufficient material. 

Many patients showed alterations on ro- 
entgenograms in the third and fourth inter- 
vertebral spaces but few of these patients 
had definite root symptoms related to this 
level. The reason for this is not known, 
but sensory impairment in the shoulder and 
back of the neck is more difficult to out- 
line. Minor paresis of the shoulder muscles 
is also difficult to evaluate. It was also clear- 
ly demonstrated that clinical findings of 
root irritation can occur without the 
changes appearing on roentgenograms. In 
13 patients the fifth root was involved with- 
out changes between C-4 and C-5; the sixth 
root was involved in 22 instances without 
changes between C-5 and C-6; and the se- 
venth root was involved in 34 instances 
without changes between C-6 and C-7. 

In 63 patients it was possible to compare 
the roentgenologic study done at the time 
of follow-up examination with an earlier 
study. The average interval between the 
two roentgenographic examinations was 
three years. In 29% progressive changes 
were noted in all components of the origin- 
ally involved cervical disk level. In a few 
cases, additional interspaces were noted to 
show changes. In 15 cases in which more 
than five years elapsed between the two 
studies, 60% showed progression on roent- 
genograms. 


Summary and Conclusions 


The dermatomic distribution of pain 
radiating into the upper extremity and sens- 
ory impairment corresponds to those cervi- 
cal levels of disk degeneration and reactive 

Data in Fifteen Patients Who Underwent 
Laminectomy After Myelography 


Follow-ups Results 
Period, Yr. 


Calcified mass Decompression 


Findings Operation 
Unchanged 
Improved 
Improved 
Cured 


Disk _........ Removal 
Improved 

_ Worse 
Improved 
Improved 
Improved 
Unchanged 


Decompression 
Midline disk Decompression 


— 

— 

3 


*two patients. 
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bone formation seen on the roentgenogram. 
There was, however, no correlation between 
the intensity of pain and the degree of ro- 
entgenographically visible changes at the 
involved cervical disk level. Progression of 
neurological finds was uncommon. No 
specific roentgen finding was associated 
with the development of symptoms. Disk 
degeneration with development of symp- 
toms may be present in its early stages with- 
out roentgenographically visible changes. 
In its more advanced stages all roentgeno- 
graphic features of the cervical column 
show changes. 

Patients responded well to different forms 
of therapy, but pain usually recurred. Some 
patients with the most severe symptoms 
were operated upon, but permanent relief 
of symptoms after surgery did not often oc- 
cur. Intractable pain and severe disability 
were often seen, and most patients adjusted 
to their disease, seeking medical assistance 
during periods of exacerbation. Cure or 
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complete freedom from symptoms for one 
or more years was infrequent. 
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Hypertrophic Osteosclerosis (Bony Spur) 
of the Lumbar Spine* 


Max T. SCHNITKER, M.D. AND 
Francis C, Curtzwiter, M.D.** 
Toledo, Ohio 


HE symptom complex of sciatic pain 
produced by protrusion of an interver- 
tebral disc of the lower lumbar spine has so 
dominated our present thinking as to ex- 
clude practically all other mechanisms as 
the cause of sciatica. Mixter and Barr® in 
1934, Love® in 1936, and others, emphasized 
the importance of the protruded disc as a 
major cause of sciatic pain. Putti'® in 1927 
first stressed the concept of sciatica being 
produced by nerve compression in the re- 
gion of the intervertebral foramen by bony 
deformities of various types, before the 
mechanism of the protruded disc was ap- 
reciated. Numerous articles have appeared 
in the literature recently on nerve com- 
pression syndrome of the cervical spine pro- 
duced by bony spurs, whereas little men- 
tion has been made of the occurrence of 
bony spurs in the lumbar spine.’ An en- 
tity of soft-tissue compression in the lumbar 
area was described by Spurling et al.1* in 
the syndrome of hypertrophy of the liga- 
mentum flavum as a cause of low back pain 
in 7 cases. In 6 of their cases mention was 
made of a noticeable thickening of the over- 
lying lamina at the site of compression. 
This, we feel, may have been of greater 
significance than given it by the authors. 
In the surgical treatment of low back pain 
and sciatica, one soon appreciates the com- 
plexity of mechanisms involved in the pro- 
duction of pain—when after exploratory de- 
compression no adequate cause has been 
found and yet the patient is relieved of his 
pain, or when following adequate removal 
of one or more manifest protruding discs, 
the patient continues to have pain, not ex- 
plained by subsequent myelography. 

In this discussion, we would like to add 
localized hypertrophic osteosclerosis (bony 
spur formation) as another mechanism in 
he production of low back pain and sciatica 


*Reprinted by permission from the Journal of 
Neurosurgery, 1957, 14:121-128. Paper obtained by 
Harley J. McNeal. 

**Department of Surgerv, Division of Neurosur- 
gery, and Department of Roentgenology, St. Vin- 
cent’s Hospital, Toledo, Ohio. 


as demonstrated in 9 cases. In each instance, 
the provisional diagnosis was that of a pro- 
truded lumbar intervertebral disc. Myelo- 
graphy showed a localized disc-like deform- 
ity, that was proved at operation to be a 
bony spur formation within the spinal ca- 
nal, compressing the involved nerve root. 
No disc, hidden or manifest, was found in 
any case. 


Analysis of Cases 


Of a series of 154 patients on whom lam- 
inotomy was performed for the lumbar disc 
syndrome during the years 1952-1955, 9 (5.8 
per cent) had localized hypertrophic osteo- 
sclerosis (bony spur). The group is too 
small to have any statistical value. The 9 
cases included 8 females and | male whose 
ages ranged from 30 to 65 years. In a large 
series of protruded lumbar discs, males pre- 
dominated 2.1:1.8 

In cases of actual disc protrusion, the us- 
ual mechanism of production is felt to be a 
flexion or extension stress in which the lum- 
bar spine acts as a fulcrum. Rarely does di- 
rect trauma to the spine produce disc rup- 
ture. In the group presented here, a fall on 
the buttock was definitely the common pre- 
cipitating factor in the symptom complex 
in 7 of the cases. It is postulated that at the 
time of the injury, the patient sustained a 
small fracture or periosteal tear in the re- 
gion of the interarticular isthmus, with hem- 
orrhage and swelling, producing the initial 
compression and nerve root irritation with 
pain. The pain in the back and leg was of 
immediate onset following the injury in all 
9 cases, but it was not as severe and dramatic 
(ice-pick stab) as occurs in some cases of 
true disc herniation. The duration of symp- 
toms was from 2 months to | year. All pa- 
tients had fairly severe low back pain to- 
gether with the sciatic symptoms, but the 
leg pains were predominant. Four com- 
plained of numbness in the involved extrem- 
ity and 2 of paresthesias. Coughing, sneez- 
ing and straining aggravated the symptoms 
in 4 cases. Three of the 9 patients had fair- 
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ly good relief on bed rest and another 3 ob- 
tained complete relief temporarily, with 
pain recurring on activity. No permanent 
relief was obtained in any case by the use 
of supports and braces or prolonged bed 
rest, with or without traction. 

The findings on examination were typi- 
cal of those seen in cases of protruded disc, 
with segmental motor, sensory, and reflex 
changes, but with 3 notable exceptions. In 
6 cases the normal lumbar lordotic curve 
was maintained and in 3 cases it was lost. In 
cases of true ruptured disc, the lumbar curve 
is lost in most instances. Similarly the Soto- 
Hall test (acute flexion of the neck produc- 
ing pain at the site of spinal column disor- 
ders) was negative in 5 cases, but present in 
4, with pain experienced at the site of pres- 
sure in the lumbar spine. This test is posi- 
tive commonly with actual disc protrusion. 
Thirdly, there was no appreciable body list 
in any of these cases as is seen frequently 
with ruptured disc. In this series of bony 
eburnation the straight leg raising was posi- 
tive (Laségue’s sign) in 7 cases and absent 
in 2. Motor weakness was evident in the in- 
volved extremity in 4 cases and in 5, motor 
function was normal. Sensory dermatome 
deficit was present in all 9 cases. Of un- 
usual interest was the fact that in 8 of the 
9 cases, the compressing lesion was of the 
L5 root at the L4—L5 intervertebral disc 
level. This produced hypoesthesia over the 
anterior tibial surface, dorsum of foot and 
particularly over the great toe. In | case the 
compressing eburnation was at L3—L4 in- 
terspace with involvement of the L4 nerve 
root and hypoesthesia over the lower anteri- 
or thigh. Tendon reflexes were normal in 
8 of the patients, the one exception being 
a woman of 65 with a lesion at the L3—L4 
level, who had bilateral diminution of an- 
kle jerks, a common finding in the aged. 
In all cases involvement of the extremity 
was unilateral and in no instance was the 
lesion at more than one level. 

The first cases were diagnosed erroneous- 
ly as protruded discs until we learned to cor- 
relate the myelographic deformity with the 
operative findings. In the more recent cases 
we have learned to suspect the entity of a 
bony exostosis producing pressure on a lum- 
bar nerve root that resembles so closely the 
syndrome of a protruded disc. 


Roentgenological Findings 


Routine anteroposterior films of the lum- 
bosacral spine were made in all cases. Aft- 
er operating on these patients and review- 
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ing the roentgenograms, we have come to 
recognize that obliquity of the facets at the 
suspected level is a constant finding. A par- 
ticular deformity also occurs at the level of 
involvement. This we call a “bulbous fac- 
et.” Such a “bulbous facet” occurs at the 
arthrodial joint on the involved side and 
is of the anteroposterior type (Ferguson®). 
With this deformity there may be an associ- 
ated bony spur formation that projects into 
the vertebral canal which then compresses 
the nerve root. If myelography is carried 
out, the bony spur may not indent the caud- 
al sac sufficiently to produce a deformity al- 
though the nerve root sleeve may be obliter- 
ated since the root is compressed by the bony 
deformity in its course to the foramen. If 
the bony spur is larger, it usually produces 
a concave myelographic deformity that is 
longer and more smooth than that produced 
by the usual protruded disc. Similarly, the 
myelographic deformity produced by a bony 
spur will be more at a level of the lateral 
portion of the laminal arch and interarticu- 
lar isthmus, whereas protruded discs are 
more likely to occur at the level of the inter- 
vertebral disc. By careful comparison of 
the myelographic defect with the flat film, 
one will note that the myelographic defect 
conforms precisely to the medial aspect of 
the “bulbous facet” that appears to pro- 
trude into the lumbar canal. Unless the my- 
elographic defect is fairly large, the pres- 
ence of a bony eburnation as the cause of the 
deformity can only be suspected. However, 
when the bony defect appears at the precise 
level at which the neurological findings in- 
dicate nerve root compression, then the ro- 
entgenographic findings are significant and 
may indicate a bony eburnation as the prob- 
able cause of the compression. An attempt 
to delineate its outline by special oblique 
views is most difficult and rarely successful. 
Myelography is definitely more helpful in 
oblique views. 

In 8 of the 9 cases myelography showed a 
unilateral defect at L4; in 6 it was manifest, 
in | it was questionable, and in | there was 
obliteration of the nerve root sleeve only. 
The ninth case demonstrated a typical de- 
fect at L3—L4. 


Treatment 


All 9 patients were subjected to a uni- 
lateral hemilaminotomy as described by 
Love.’ At operation the bony eburnation 
was found to arise from the medial margin 
of the facet or adjacent to the facet—the in- 
terarticular isthmus, which is that portion 
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of the neural arch where the lamina and the 
interior articular tacet join the heavy base 
of the pedicle, transverse process and super- 
ior articular facet. This pars interarticu- 
laris is felt to be a strategic connecting point 
in the neural arch and for that reason is 
subjected to great stresses and strains."' As 
stated by Badgley,' “Arthritis of the facets 
is more commonly associated with the asym- 
metrical facets.” Whether this bony ebur- 
nation is a degenerative process, a reaction 
to injury, or a developmental anomaly can 
only be conjectured. With the history of di- 
rect injury to the lumbar spine in 8 of our 
cases, we feel that the bony eburnation (hy- 
pertrophic osteosclerosis) may be a manifes- 
tation of traumatic arthritis. 

It is noteworthy that in 8 of the 9 cases, 
the bony spur formation occurred at the L4 
—L5 level. This is attributed to the fact 
that the greatest mobility of the lumbar 
spine occurs at this joint and so it is most 
easily injured by trauma. Badgley,’ in a dis- 
cussion of the facet syndrome, pointed out 
that “Intervertebral arthritis is more com- 
mon between L3—L4 and L4—L5 lumbar 
vertebrae and a little less common in the 
lumbosacral region itself.” 


In three of the cases the lamina of L4 was 
so wide as to make access into the canal be- 
tween the L4—L5 interlaminar space very 
difficult. In performing a laminotomy at 
the lateral aspect, the bony lamina was 
found to be so thickened that visualization 
of the nerve root coursing beneath it was 
very difficult. Great care had to be exer- 
cised, therefore, by dissection with a small 
periosteal elevator and cotton patties, so as 
to avoid injury to the nerve root sheath 
with a Kerrison punch. In two instances the 
nerve root was found encased within a bony 
tunnel, and was compressed by this bony 
exostosis. In five cases the exostosis was 
found to be an elongated bony spur pro- 
truding into the dorsolateral aspect and in 
the longitudinal axis of the canal, causing 
compression and deviation of the nerve 
root within the spinal canal. In two of 
these cases there was a hypertrophied liga- 
mentum flavum adding to the compression, 
as described by Spurling et al.1* The liga- 
mentous ee was limited to the 
area about the bony exostosis. It was neces- 


sary to perform a hemilaminectomy in these 
two instances in order to relieve the pres- 
sure adequately from the nerve root. It is 
our impression that any hypertrophy of the 
ligamentum flavum that may be present is 
secondary to the pressure and irritation pro- 
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duced by the bony eburnation and is not it- 
self the primary cause of thé pressure. In 
one case the major bony exostosis arose from 
the posterior lip of the upper margin of 
the vertebral body (L5) adjacent to the pedi- 
cle and compressed the nerve root exactly as 
does a protruded disc. This exostosis was 
removed by means of a sharp curette. Spin- 
al fusion was done in only | case, by an 
orthopedic surgeon. Neither facetectomy 
nor foraminotomy were done in any of the 
cases as the foramina were not obstructed. 
Extradural venous bleeding was a problem 
in most cases, because of engorgement from 
pressure and adhesions about the nerve root 
and dura mater. No protruding or extrud- 
ed or “hidden” discs were found in any in- 
stance. Operative closure and postoperative 
care were the same as in cases of protruded 
discs. Patients were out of bed in 7 to 10 
days and were provided with a well-fitted 
lumbosacral support. 


Results 


Since the mechanism of pain production 
is that of nerve root irritation and/or com- 
pression, similar to that of a protruded disc, 
the postoperative results are comparable. 
There were no deaths. In 1 case a postop- 
erative thrombophlebitis developed in the 
involved leg that cleared up but with a re- 
sidual feeling of heaviness of the leg. Eight- 
een months later the patient fell crossing a 
railroad track and re-injured her low back. 
She is the one patient on whom a fusion was 
performed and she is back under the care of 
the orthopedist. She has no pain in the leg. 
Two patients had a temporary residual 
numbness in the involved leg and foot, | for 
2 months and the other for 9 months. Two 
patients had recurrent back pain (spasm), 
relieved by support, but no pain in the leg. 
The remaining 4 patients made a rapid and 
complete recovery. The 9 patients have 
been followed from 4 months to 3 years. 
Eight of the 9 have returned to full activity 
(89 per cent). Of special interest was the re- 
lief of back pain in these cases compared 
to the persisting back pain that frequently 
follows removal of an intervertebral disc. 
It is our impression that even though these 
patients with a bony spur show asymmetry 
of the facets with a “bulbous” type of facet 
at the site of the nerve root compression, 
but with little loss of lumbar lordosis, post- 
operatively their lumbar spines are more 
stable than those of patients who have had 
a ruptured disc removed. 
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Discussion 


The concept of the protruded interverte- 
bral disc has become so closely associated 
with the sciatic syndrome that other less fre- 
quent localized root-compressing lesions in 
the lower lumbar area are being overlooked 
or are not given proper consideration. It 
seems quite likely that in some reported cas- 
es of “hidden disc” the removal of a bony 
eburnation necessary to uncover the nerve 
root inadvertently removed the pathological 
lesion and since no actual disc protrusion 
was demonstrated it was considered to have 
been a negative exploration. Since the bony 
spur lies adjacent to the articular facet, it 
may be that the syndrome of hypertrophic 
osteosclerosis we are describing is analo- 
gous to the “facet syndrome” first described 
by Ghormley.* In our 9 cases the bony com- 
pression did not encroach on the interverte- 
bral foramen and so foraminotomy was not 
necessary. Neither was it necessary to inter- 
fere with the facets’ interarticular surfaces 
to accomplish decompression of the in- 
volved nerve root. The bony ridge that is 
compressing the nerve root directly appears 
to be associated with a general thickening 
of the entire lamina of the L4 vertebra with 
occasional associated hyperthrophy of the 
ligamentum flavum. The composite no 
doubt adds to the compression phenome- 
non, but the bony ridge so directly com- 
apg the nerve root sheath as to appear to 

the primary factor. 

Just how the bony exostosis comes to be 
formed in that location within the spinal 
canal can only be speculated. On its opera- 
tive removal it is usually less rigid and less 
hard than normal bone. On microscopic 
section the bone consists of large irregular 
bone trabeculae, much thicker than normal, 
with irregular outlines. The cement lines 
are everywhere well preserved, retain their 
usual curved appearance and are laid down 
in parallel lines. There are very few osteo- 
cytes in the center of the bone trabeculae. 
No active proliferation of osteoblasts is seen 
on the border of the trabeculae nor is there 
evidence of absorption by osteoclasts. The 
marrow spaces are rather small and contain 
only a scanty amount of fibrous tissue. Ep- 
stein and Davidoff? consider it to be an os- 
teophyte of arthritic origin and mention its 
removal in two young adults with good re- 
lief of symptoms. In this small series of 9 
patients, 7 had a definite history of a direct 
injury to the lumbar spine (jarred by sit- 
ting down hard). We feel the bony exostosis 
is of traumatic origin with a periosteal tear 
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or fracture at the interarticular isthmus of 
the L4 vertebra and the osteophyte forming 
subsequently. Therefore, the bony spur 
formation found in these cases may be a 
form of traumatic arthritis. 

In the operative removal of the bony le- 
sion, care must be used to prevent injury to 
the adjacent nerve root as well as to the 
facet joint. In the absence of a manifest pro- 
truding disc, the disc space should not be 
—— The question of fusion should 

e determined by the usual criteria.1* The 
results have been extremely gratifying by 
simple removal of the bony deformity in 8 
of the 9 cases. 


Summary and Conclusions 


1. Hypertrophic osteosclerosis (bony spur 
formation) within the lumbar spinal canal 
has been demonstrated as another cause of 
sciatic pain, in the absence of a protruded 
disc. 

2. Nine cases are presented in which a 
direct injury (with a fall on the buttock in 
7 cases) was felt to be the mechanism of 
production of the osteophyte formation 
causing pressure. 

3. The clinical picture is similar to that 
of the protruded disc syndrome, less dra- 
matic in its onset but just as persistent in its 
manifestations. 

4. The flat roentgenogram showing a 
“bulbous facet” at the site of nerve root 
compression leads one to suspect the pres- 
ence of a bony exostosis. Lumbar myelo- 
graphy can verify the bony deformity in 
many instances. We have been unable to 
find any such lesions described in the cur- 
rent literature of myelography. 

5. Hemilaminotomy or partial hemilam- 
inectomy with removal of the bony exostosis 
relieved the symptom complex completely 
in 8 cases. 


REFERENCES 


1. Bapctey, C. E. The articular facets in relation 
to low-back pain and sciatic radiation. J. Bone 
Jt. Surg., 1951, 23: 481-496. 

2. Epstein, J. A., and Davinorr, L. M. Recognition 
of management of spinal cord and nerve root 
compression caused by osteophytes. Bull. rheu- 
matic Dis., 1953, 3: 47-48. 

8. Fercuson, A. B. Roentgen diagnosis of the ex- 
tremities and spine. With five hundred and 
fifty-four roentgen-ray studies and eight clinical 
illustrations. New York: P. B. Hoeber, Inc., 1941, 
xviii, 462 pp. (see p. 370). 

4. GHorM.ey, R. K. Low back pain. With special 
reference to the articular facets, with presenta- 
tion of an operative procedure. J. Amer. med. 
Ass., 1938, 101: 1773-1777. 


| 
| 
| 


Page 308 


5. 


10. 


. Love, J. G. 


. Love, 


Haptey, L. A. Subluxation of the apophyseal 
articulations with bony impingement as a cause 
of back pain. Amer. J. Roentgenol., 1935, 33: 
209-213. 

Protrusion of the intervertebral 
disk (fibrocartilage) into the spinal canal. Proc. 
Mayo Clin., 1936, 11: 529-534. 

J. G. Removal of protruded interverte- 
bral disks without laminectomy. Proc. Mayo 
Clin., 1939, 14: 800. 


. Love, J. G., and Watsn, M. N. Intraspinal pro- 


trusion of intervertebral disks. Arch. Surg., Chi- 
cago, 1940, 40: 454-484. 


. Mixter, W. J. and Barr, J. S. Rupture of the 


intervertebral disc with involvement of the spin- 
al canal. New Engl. J. Med., 1934, 211: 210-214. 
Putti, V. On new conceptions in the pathogene- 
sis of sciatic pain. Lancet, 1927, 2: 53-60. 


INSURANCE COUNSEL JOURNAL 


April, 1961 


11. Scorr, W. G. Low back pain resulting from arth- 


14. 


ritis and subluxations of the apophyseal joints 
and fractures of the articular facets of the lum- 
bar spine. Amer. J. Roentgenol., 1942, 48: 491- 
509. 


. SpuRLING, R. G., MAYFIELD, F. H., and Rocers, J. 


B. Hypertrophy of the ligamenta flava as a 
cause of low back pain. J. Amer. med. Ass., 1937, 
109: 928-952. 


. STEINDLER, A. Post-graduate lectures on ortho- 


pedic diagnosis and indications. Springfield, III.: 
Charles C. Thomas, 1950-1952, 2: 94 (see Fig. 
62). 

STINCHFIELD, F. E., and Sinton, W. A. Criteria 
for spine fusion with use of “H” bone graft fol- 
lowing disc removal. Results in one hundred 


cases. Arch. Surg., Chicago, 1952, 65: 542-550. 


April, 1961 


INSURANCE COUNSEL JOURNAL 


Page 309 


Automobile Accidents and Autopsy Protocol: 


Some Reflections of a Forensic Pathologist* 


E. Brack, M.D. 
Lansing, Michigan 


N ARTICLE on the integrated scien- 
tific and medical aspects of automo- 
bile crash deaths is timely and compelling. 
This increasingly critical problem involves 
a vast area of both criminal and civil law 
and a great responsibility on the part of the 
lawyer. An attempt will be made in this 
article to erect some helpful directional 
guideposts to assist the lawyer in the investi- 
gation and discovery of facts important in 
the preparation and trial of cases involv- 
ing highway deaths. The role of the pathol- 
ogist in connection with highway crash 
deaths deals with two types of factual evi- 
dence: physical evidence, involving the col- 
lection of blood, bullets, vehicle fragments, 
etc.; and direct evidence, covering the medi- 
cal aspects of the autopsy. A report of a ra- 
ther typical crash highway death is included 
to illustrate some of the problems that are 
presented in the investigation of automo- 
bile accident cases, and the use of the autop- 
sy protocol. 


The role of the pathologist as a membe: 
of the team investigating highway accident 
deaths was presented at the last annual 
meeting of the Tri-State Hospital Assembly 
in Chicago.’ In a recent article, Dr. Russell 
S. Fisher,? of Baltimore, a leader in forensic 
pathology and a member of the committee 
on medico-legal problems of the American 
Medical Association, emphasized the role oi 
the pathologist and the need for the use of 
scientific developments in pathology in the 
solution of medico-legal problems, particu- 
larly in sudden and violent deaths to which 
there are no eye-witnesses. The American 
Medical Association has expressed concern 
over the number of highway deaths; the As- 
sociation regards this as the nation’s num- 
ber one public health problem.* This con- 
cern is evidenced in a symposium dealing 


*Reprinted by permission from the Notre Dame 
Lawyer, Vol. 36, pages 17-41. 

1Address by the author, Tri-State Hospital Assem- 
bly, May 4, 1960. 

2Fisher, Recent Developments in Forensic Pathol- 
ogy, 172 J.A.M.A. 896 (1960) . 

3Editorial, Death on the Highways, 163 ].A.M.A. 
262 (1957) . 
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mainly with the medical aspects of automo- 
bile crash injuries.‘ These efforts have been 
followed by the recent appearance of a com- 


4Symposium, General Medical Aspects of Automo- 
bile Crash Injuries and Deaths, 163 J.A.M.A. 225 
(1957) . 
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prehensive book on crash injuries by Dr. 
Jacob Kulowski,® who is a member of the 
committee on the medical aspects of auto- 
mobile injuries and deaths of the American 
Medical Association. This book covers the 
integrated medical aspects of highway cas- 
ualties, including the biomechanics and 
pathomechanics of automobile injuries. 
The bibliography contains 51 pages of reler- 
ences on the various medical aspects of the 
problem. In the final chapter Dr. Kulow- 
ski notes that the objective of forensic medi- 
cine is equal justice through a better under- 
standing of the medical aspects of crash in- 
juries and deaths. 

The steadily growing number of highway 
deaths and injuries is shown by statistics re- 
leased by the National Safety Council, the 
press, radio and television. The Council, 
in 1959, reported 37,800 fatal automobile 
accidents and approximately 2,870,000 per- 
sons injured,® including 395 motor vehicle 
deaths for the Fourth of July week end, 19- 
59, and an estimated 595 deaths for the 
Fourth of July week end, 1960.* The Coun- 
cil estimates total economic loss from all 
highway accidents over the last 10 years at 
$45 billion.’ If the best interests of justice 
are to be served, the lawyer must develop 
his talents as a scientific investigator and 
tireless sleuth—to the end that law may 
bring order out of chaos on the nation’s 
highways. 

Not infrequently the lawyer may be re- 
quired to seek a rapid education in some 
highly specialized field. He may even have 
to obtain a special ruling of the court in 
order to obtain facts in medical reports. 
The thorough understanding of scientific 
and medical facts, if tedious and time-con- 
suming, is also rewarding—and it results in 
a trial lawyer with the investigating exper- 
tise of Sherlock Holmes and the fact-finding 
acumen of a television defense counsel. 


ACCIDENT INVESTIGATION 


The investigation of the average highway 
accident death requires a team of investiga- 
tors. This team may consist of traffic and 
law enforcement officers, detectives, pho- 
tographers, the prosecutor, toxicologists, 
chemists, coroners, medical examiners, and 
the pathologist. The purpose of the team 


5KULOWSKI, CRASH IN JURIES—THE INTEGRATED MFD- 
icaL Aspects (1960) . 

Facts, NATIONAL SAFETY CouNnciL 41 
(1960) . 

tIbid. 

STbid. 


INSURANCE COUNSEL JOURNAL 


April, 1961 


is to reconstruct the facts surrounding the 
accident and the death. The team’s inves- 
tigation includes carefully assembled writ- 
ten reports and drawings on the details of 
the accident, photographs of the scene and 
the damaged vehicles, and scientific and 
medical reports. The physical facts should 
show any defects in the operation of the 
motor vehicle, including mechanical fail- 
ures such as faulty brake lights, failure of 
brakes, failure of wheel bearings, defective 
or frosty windshields, damaged or defective 
tie-rods, drive-shafts and other mechanical 
details that may have played a role in the 
cause of the accident. The autopsy report 
enumerates the injuries, determines the 
cause of death and frequently reconstructs 
circumstances such as time and manner 
of death. It incorporates other medi- 
cal information on the victim that may be 
directly related to the accident—all facts 
which may be crucial in the trial of a case. 
The physical facts gathered by the investi- 
gating team fall into several categories: 
statements obtained from witnesses; weath- 
er factors such as rain, climatic temperature, 
snow, sleet, ice and fog;'® factors that ob- 
scure vision such as physical obstructions, 
fog, smoke, darkness, unusual brightness, 
light reflections and eye defects; camouflag- 
ing factors such as blending of colors of 
vehicles with surroundings; unusual designs 
of cars, small compact car hazards, and the 
almost invisible thin glass tops of some 
models. It is pertinent to know all of the ex- 
tenuating circumstances of a particular au- 
tomobile accident, including the health and 
medical status of the drivers, before assess- 
ing the blame."! 


Another category of physical evidence, 
speed, is a particularly important question 
in death cases. It is important to know that 
the alleged speed has been accurately deter- 
mined; speedometers and speed computers 
may be defective or their use controversial. 
It is equally important to know to what ex- 


*State or local police will give the investigating 
attorney a photostatic copy of the accident report, 
containing driver statements, witness identification, 
physical facts and other essential accident detail. 
The accident report may also indicate that police 
photographs were taken of the accident, and these 
will be available to the alert investigator. 

10Precise weather information for a particular date 
and locality may be obtained from the nearest weath- 
er bureau office, or it may be ordered from the 
Superintendent of Documents, Government Print- 
ing Office, Washington 25, D.C. There is a nominal 
charge, e.g., 20 cents for climatological data, 10 cents 
for hourly precipitation data, etc. 

11Federal rules concerning discovery procedures 
are Frp. R. Civ. P. 26-37. 
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tent speed was a contributing factor in the 
accident and how the alleged speed was de- 
termined, whether by witnesses, speed com- 
puting devices, by skid-marks, or other 
means. 

The currently popular means of estimat- 
ing speed is through the study of skid-marks. 
This technique, according to White,'* has 
certain limitations, several of which may 
render an estimation of speed invalid. In- 
formation such as the length and width of 
the tire marks should be supplemented with 
data on weather conditions; type, character, 
dryness and smoothness of roadways; pres- 
ence of gravel or sand deposits; type, charac- 
ter, make, mechanical differences, age, 
smoothness and defects of tires; size, weight, 
length, model, year and make of automo- 
bile; defects of brakes, brake-drums and 
brake-lines; and defects of wheels and bear- 
ings, tie-rods, and other possible variables. 
Skid-mark enthusiasts discount many of 
these factors; for this reason, the trial law- 
yer must know the limitations of the proce- 
dure. He may have to seek the help of a 
skid-mark expert. 

The counterpart to the speeder, as a pri- 
mary cause of highway accidents, is the slow 
driver. The automobile crash injury re- 
search of Cornell University, in a study of 
3,000 car accidents,!* showed that over 74 
per cent had been moving at speeds of less 
than 60 miles an hour. Obviously, efforts 
devoted exclusively to speed regulation will 
not solve the problem of automobile acci- 
dent fatalities. All of the factors, both me- 
chanical and human, must be considered. 

The pathologist frequently plays a part in 
the collection of physical evidence for these 
cases. He may be able to find various items 
in the open wounds of the victim: glass, 
metal parts, paint, fragments of clothing, 
gravel, etc. These facts are identifying evi- 
dence, connecting the contact vehicle and 
the victim, The proper collection, identi- 
fication and transmission of this evidence is 
so important that instructions on wound 
analysis are included in standard manuals 
for crash investigators. Physical evidence 
is especially valuable in hit-and-run fatal 
accidents.* 

Dr. C. W. Muehlberger, Director of the 


12WHiTE, TirE DyNAmics 62 (1956) . 

13Lader, Crash Injury Research, Cornell Universi- 
ty, Better Homes & Gardens, June 1960, p. 139, col. 2. 

14A leading civil case basing a verdict for damages 
in a hit and run accident entirely on circumstantial 
evidence of the nature above discussed, is Zolton v. 
Rotter, 321 Mich. 1, 32 N.W.2d 30 (1948). In this 
case, circumstantial evidence prevailed over posi- 
tive testimony to the contrary. 
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Michigan Crime Detection Laboratory, has 
written an instructive chapter in Snyder's 
book on homicide investigation, Death Due 
to Highway Accidents.*° He shows a series 
of photographs on automobile accidents, 
along with a discussion of the investigation 
of deaths due to highway accidents and the 
collection of physical evidence. 


MEDICAL ASPECTS 


The first portion of this discussion has 
been arbitrarily confined to the physical 
aspects of crash accident death investiga- 
tion. An attempt will be made now to peer 
into the medical aspects of the death driver. 
It seems advisable at this point to discuss 
these through an autopsy protocol, the gen- 
eral outline of which will be utilized merely 
as a guide. Elucidations on various parts 
of this protocol will be made to show how 
the forensic pathologist arrives at some of 
his deductions and conclusions. The pro- 
cedure of the pathologist in determining 
the factual cause, the proximate cause, and 
manner of death is similar to the determina- 
tions used by the physician in making a 
difficult diagnosis on a patient suffering 
from an obscure disease. In both instances 
the physician has to use both subjective and 
objective findings which include personal 
history, physical examination, laboratory 
studies, etc. The one great contrasting dif- 
ference is that the pathologist has the ob- 
stacle of a still subject, which shrouds many 
of the pertinent medical facts. The sub- 
jective information or the information 
known as a medical history utilized by the 
pathologist has to be secured from entirely 
objective sources: the attending physician, 
medical reports, police, witnesses—from 
friend and from foe. 

The examination of the crash victim’s 
body is known as the autopsy examination, 
post mortem examination or necropsy ex- 
amination, This examination is necessary 
for several reasons. First, it is important to 
determine as accurately as possible the pri- 
mary or proximate cause of death. Secondly 
the autopsy reconstructs the events occur- 
ring at the scene of the fatal accident. Com- 
bined with a visit to the scene by the pathol- 
ogist, it is often a means of determining the 
manner of production of the injuries and 
the force producing death. 

It goes without saying that autopsies 
should be performed on fatal accident cases 


15SNYDER, HOMICIDE INVESTIGATION 297-320 
(1959) . 
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as often as possible. There are several prob- 
lems involved in obtaining autopsies. The 
first problem is to convince officials and 
the public that autopsies on accident vic- 
tims where violence is involved are neces- 
sary, a goal which can be attained in one of 
two general ways. In instances of criminal 
violence or suspicion of criminal violence, 
the coroner, medical examiner, or district 
attorney may order an autopsy, in which 
case the county bears the cost. 

In general, when a patient dies in a hos- 
pital, there is no charge made for the au- 
topsy. In addition to the permission of 
county officials, the investigator may go to 
the next of kin, The family, insurance com- 
panies or friends in this case assume the re- 
sponsibility of the cost of the examination. 
Autopsies will occasionally be refused by the 
prosecutor for fear of offending local fami- 
lies. The defense attorney may then be 
obliged to press the relatives for an autopsy 
in order to protect his client. 

Although an autopsy cannot be ordered 
in every crash death, where there is criminal 
violence involved, or where there is a per- 
sonal injury issue, an autopsy is strongly 
recommended. It then becomes imperative 
to employ an experienced forensic pathol- 
ogist, one not only able to correlate the med- 
ico-legal details of crash deaths, but also 
able to present this material effectively to a 
jury. 

The investigator may often have to dou- 
ble-check if he is to be certain an autopsy 
has not been performed. The death certifi- 
cate—particularly if, as in many cases, it is 
made out before the autopsy—will not al- 
ways reflect this information. 


AUTOPSY PROTOCOL 


Part I: General Information'® 


The first part of the autopsy consists of 
general information such as the name of the 
decedent, autopsy number, age, race, pro- 
sector or pathologist, sex, marital status, 
occupation, name of coroner or medical ex- 
aminer, the attending physician, persons at- 
tending the autopsy, time of death, time and 
place of autopsy, and the name of the per- 
son who authorized or gave permission for 
the autopsy."* 

16The autopsy protocol consists of seven parts. 

17Proper identification is one of the most impor- 
tant features of this information. It is best to have 
the body identified by a friend or relative in addi- 
tion to having the body identified by the coroner or 


medical examiner and the officer who attended the 
scene. 
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Part II: History 


A vivid picture of the scene of the acci- 
dent is vitally important to the pathologist 
in making his determination of the cause 
of death and the manner of death. The pic- 
ture should, if possible, be supplemented by 
a visit to the scene for first hand informa- 
tion. This history should include how, 
when, and where the accident occurred, 
whether or not the victim was conscious and 
suffered painful injuries, if he slowly lost 
consciousness prior to death, or whether 
death was immediate. He should know the 
type of collision and type and size of ve- 
hicles involved, along with the estimated 
speed of each. For example, the character- 
istic type of injury produced in head-on col- 
lisions is the crushing of the chest. Rear- 
end collisions produce hyperextension of 
the upper cervical spine, causing such 
injuries as the so-called whip-lash in- 
jury or sudden death from fracture dislo- 
cation of the upper cervical vertebra.'* It 
is also essential to know whether the im- 
pact was from the right side or left side and 
whether or not the victim was thrown from 
the car. The pathologist should inquire 
about possible previous visits to the doctor, 
or visits to taverns, etc. It is essential to 
know as much as possible of the victim’s 
medical history and particularly any symp- 
toms which the decedent may have mani- 
fested immediately prior to the fatal crash. 
Some of these symptoms that the pathologist 
should stress are drowsiness, pain, headache, 
dizziness, vomiting, convulsions, “black- 
outs,” fainting, narcolepsy, unusual eupho- 
ria, or a marked variation in judgment and 
other pertinent medical manifestations. It 
is the sensory neurological disturbances'® 
that frequently impair the driver’s ability 
most in the operation of the motor ve- 
hicle; these may lead to the discovery of 
medical conditions of the decedent driver, 
such as alcohol influence, drug intoxication, 
and heart and kidney disease, brain pathol- 
ogy, and diabetes mellitus. There are in ad- 
dition about a hundred medical conditions 
that may appear to be alcohol intoxication. 


Symptoms—Drowsiness 


Drowsiness is a driver hazard manifested 
by pathologically demonstrable conditions, 


18sSee CeciIL AND Logs, TEXTBOOK OF MEDICINE 
1476 (1956); and MAcBrype, SIGNS AND SYMPTOMS 
(1947) . 

19Organization Section, Medical Guide for Physi- 
cians in Determining Fitness to Drive a Motor Ve- 
hicle, 169 J.A.M.A. 1195 (1959). 
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including carbon monoxide, alcohol, drugs 
and some disease conditions. Alcohol and 
drugs are widely used alone and in com- 
bination for the purpose of improving a 
sense of well being and to relieve anxicty 
and tensions. Drugs, employed to promote 
sleep, relieve anxiety, produce central ner- 
vous system stimulation and prevent motion 
sickness, may produce drowsiness. Even as- 
pirin, digitalis, anti-histamines and anti-in- 
fective drugs may produce unexpected 
drowsiness in some individuals. Barbitur- 
ates, tranquilizers, anti-histamines, and am- 
phetamines (nervous system stimulants such 
as “pep pills”) are used in these situations 
in such small amounts that detection by or- 
dinary chemical analysis is impractical. 
Pain 

Pain is the most frequent sensory symp- 
tom presented by the patient to the physi- 
cian. It may come from any of the sensory 
cranial nerves, relaying pain paresthesias 
and numbness from the sensory portion of 
the trigeminal nerve. Symptoms of pain 
from the heart, lungs, pancreas, liver and 
gastro-intestinal tract are relayed through 
the vagus cranial nerve. Pain is also relayed 
from the end organs of the skin to the brain 
over peripheral nerves. The distribution 
of the sensory organs of the skin is arranged 
in definite bands known as dermatomes. 
These sensory dermatomes help determine 
the level in the spinal cord of traumatic 
lesions, for example. Severe sudden pain as 
experienced in coronary insufficiency or 
coronary occlusion can be a significant fac- 
tor in producing crash accidents. 


Headaches 


Headaches are the commonest type of 
pain symptom encountered in the general 
practice of medicine. In most cases the or- 
igin of headache can be determined from 
the details of the history, often indicating 
conditions such as acute alcoholism, carbon 
monoxide poisoning, sensitivity to certain 
drugs (histamine), lesions of the cervical 
disc, cervical arthritis, hyperextension, 
head injuries, brain tumors, abscesses of 
the brain, and other medical states. Any 
of these conditions may be a significant fac- 
tor in an accident or an important clue in- 
dicative of some disease process causing 
death. 


Euphoria and impaired judgment 


Euphoria and impaired judgment follow 
the influence of alcohol, drugs, and com- 
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binations of certain drugs and alcohol. Bar- 
bital preparations, tranquilizers, certain 
nervous system stimulants (amphetamines) , 
and marijuana may cause euphoria and im- 
paired judgment serious enough to cause 
driving hazards and obscure danger signals. 
The feeling of self-confidence and well-be- 
ing caused by these drugs tends to contri- 
bute to poor driving. 


Family history 

In certain instances it may be important 
to probe into the family history. Convul- 
sive disorders, headaches of the migraine 
type, some mental disorders, diabetes, car- 


dio-vascular disease, and some tumors may 
result from a hereditary predisposition. 


Dizziness 


The sensory symptom of dizziness is pro- 
duced from a variety of conditions, includ- 
ing toxicities from carbon monoxide, alco- 
hol, drugs, hypertension, hemorrhages of 
the brain, brain tumors and severe anemia. 
Inflammatory conditions, trauma and tu- 
mors affecting the vestibular portion of the 
eighth nerve may produce dizziness and un- 
steadiness of gait. 

Vomiting 

Episodes of nausea and vomiting occur in 
many toxic and medical states, including 
acute alcoholism, acute carbon monoxide 
poisoning, toxicity from many drugs, head 
and spinal cord injuries, fourth ventrical 
brain tumors and injuries to the upper spin- 
al cord. They are also commonly associated 
with gastro-intestinal disturbances, liver 
disease and pancreatic disease. 


Convulsions 


Convulsions are common manifestations 
of inflammatory lesions of the brain, toxic 
states of the brain, such as carbon monox- 
ide, or marked alcoholism, degenerative 
changes of the brain, and tumors of the 
brain. Convulsive disorders such as the so- 
called petit mal and the grand mal types of 
epilepsy occur suddenly, creating a special 
hazard to the safe operation of a motor ve- 
hicle. 


Narcolepsy 


Narcolepsy is an uncommonly encoun- 
tered disease. It is reported following cer- 
tain inflammatory states of the brain, trau- 
matic injuries of the brain and tumors of 
the brain. Attacks are apt to occur in sur- 
roundings favoring sleepiness, such as driv- 
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ing on turnpikes, or in poorly ventilated 
automobiles. Small amounts of carbon mo- 
noxide in the atmosphere can be a precipi- 
tating factor in the development of one of 
these episodes. 


Psychological and emotional states 


Temporary emotional conditions may 
cause the driver to be unalert to various 
traffic problems. Certain depressive states 
slow reflexes to the point of making driving 
hazardous. Anxiety states, undue fatigue, 
psychoneurotic conditions and other psy- 
chopathic aberrations may make driving 
difficult, as well as dangerous. 


Alcohol 


The symptoms of acute intoxication by 
ethyl alcohol are first characterized by eu- 

horia and exhilaration. As more alcohol 
is taken and absorbed, muscular incoordi- 
nation, ataxia, incoherence of speech, nau- 
sea, and vomiting result. In the final stage 
the patient may pass into a stupor of com- 
plete relaxation, with partial anesthesia, 
profound shock and death. On the other 
hand, drugs, particularly the barbiturates 
and tranquilizers and many natural disease 
states, especially when combined with small 
amounts of alcohol, may be confused with 
alcoholic intoxication. One of the most 
serious alcoholic problems that confronts 
the physician, and the lawyer, is the vehicle 
accident connected with death and a driver 
presumed to be under the influence of al- 
cohol. These are problems usually involv- 
ing the health, happiness, economy and 
freedom of persons far removed from both 
accident and alcohol. About half of the 
states have enacted statutes similar to the 
Uniform Vehicle Code,” which reads: 


Sec. 11-902. Persons under the influ- 
ence of intoxicating liquor or of drugs. 

(a) It is unlawful and punishable as 

rovided in subsection (d) of this section 
or any person who is under the influence 
of intoxicating liquor to drive or be in 
actual physical control of any vehicle 
within this state. 

(b) In any criminal prosecution for a 
violation of subsection (a) of this sec- 
tion relating to driving a vehicle while 
under the influence of intoxicating li- 

uor, the amount of alcohol in the de- 
endant’s blood at the time alleged as 
shown by chemical analysis of the de- 


20UNIFORM VEHICLE Cope § 11-902. 
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fendant’s blood, urine, breath or other 
bodily substance shall give rise to the 
following presumptions: 

1. If there was at that time five-hun- 
dredths per cent or less by weight of alco- 
hol in he defendant’s blood, it shall be 
presumed that the defendant was not un- 
der the influence of intoxicating liquor; 

2. If there was at that time in excess of 
five-hundredths per cent but less than fif- 
teen-hundredths per cent by weight of al- 
cohol in the defendant’s blood, such fact 
shall not give rise to any presumption 
that the defendant was or was not under 
the influence of intoxicating liquor, but 
such fact may be considered with other 
competent evidence in determining the 
guilt or innocence of the defendant; 

3. If there was at that time fifteen-hun- 
dredths per cent or more by weight of al- 
cohol in the defendant’s blood, it shall be 
presumed that the defendant was under 
the influence of intoxicating liquor; 

4. The foregoing provisions of this sub- 
section shall not be construed as limiting 
the introduction of any other competent 
evidence bearing upon the question 
whether or not the defendant was under 
the influence of intoxicating liquor. 

(c) It is unlawful and punishable as 

rovided in subsection (d) of this section 
or any person who is a habitual user of 
or under the influence of any narcotic 
drug or who is under the influence of 
any other drug to a degree which renders 
him incapable of safely driving a vehicle 
to drive a vehicle within this State. The 
fact that any person charged with a viola- 
tion of this subsection is or has been en- 
titled to use such a drug under the laws 
of this State shall not constitute a de- 
fense against any violation of this sub- 
section. 

(d) Every person who is convicted of a 
violation of this section shall be punished 
by imprisonment for not less than 10 days 
nor more than | year, or by fine of not 
less than $100 nor more than $1,000, or 
by both such fine and imprisonment. On 
a second or subsequent conviction he 
shall be punished by imprisonment of not 
less than 90 days nor more than | year, 
and, in the discretion of the court, a fine 
of not more than $1,000. The Commis- 
sioner shall revoke the operator’s or 
chauffeur’s license of any person con- 
victed under this section. 


The code, in summary, makes three pre- 
sumptions based on the evidence of alcohol 
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in the blood. All persons having 0.05 per 
cent alcohol or less in their blood are pre- 
sumed to be not influenced, All persons 
having 0.15 per cent or more are presumed 
to be under the influence; for those in the 
zone between 0.05 and 0.15 per cent, no pre- 
sumption exists. These presumptive limits 
are recommended by the National Safety 
Council and the American Medical Associ- 
ation. 


Dr. Muehlberger*! poses three pertinent 
medico-legal questions on the subject: 


1. Had the person been drinking alcohol- 
ic liquor, and, if so, about how much al- 
cohol did he have in his body at the time 
in question? 

2. How seriously intoxicated was he at 
the time in question? Did the extent of 
alcohol intoxication bear any causal re- 
lationship to the difficulty which arose? 
8. Was acute alcohol intoxication the 
sole direct cause of death? 


Dr. Muehlberger further points out “that 
the toxicological evidence merely sets up a 
presumption” in those states that have en- 
acted chemical test statutes. He states that 
it would be grossly unfair to set up a chemi- 
cal test as the last word concerning a driv- 
er’s guilt. Any presumption may be over- 
come by competent contrary evidence. The 
criteria used in the Uniform Vehicle Code 
on alcohol is most controversial in the range 
of 0.05 to 0.15 per cent blood alcohol. 
Chemical tests should not constitute the sole 
basis for determining guilt or innocence, 
any more than any other laboratory test— 
or even an autopsy examination. 


In realization of this problem and to assist 
the physician, the American Medical Asso- 
ciation has prepared a comprehensive man- 
ual entitled, “Chemical Tests for Intoxica- 
tion.”?? This manual covers the psychologi- 
cal action of alcohol, the pharmacology and 
toxicology of alcohol, alcohol and accidents, 
various chemical testing procedures, inter- 
pretation of tests, limitations, waivers, stat- 
utes, court decisions and references. It is 
available to physicians both for advising 


21Muehlberger, Medicolegal Aspects of Alcohol In- 
toxication, Micu. St. B.J. (1956) . 

22CHEMICAL TESTS FOR INTOXICATION, AMERICAN 
MEDICAL AssocIATION (1959). See also: Smith, 
Drinking and Driving, 3 Crim. L.Q. 1 (1960) ; Frei- 
muth, Alcohol and Highway Fatalities, 3 J. For. Sct. 
65 (1958); Kursh, The Highway Killer They Don’t 
Talk About, 65 Sct. Temp. J. 3 (1957); and Shupe 
and Dubowski, Ethyl Alcohol in Blood and Urine: 
Simple Photometric Method for its Forensic Deter- 
mination, 22 Am. J. CLIN. PATH. 901 (1952). 
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patients on alcohol and to assist in prepar- 
ing medical testimony. 


The manual also places emphasis on the 
precautions to be used in the collection of 
the specimen in order to avoid errors of 
chemical contamination. The blood alco- 
hol determination is a useful means of dif- 
ferentiating alcohol intoxication from drugs 
and from natural diseases that closely simu- 
late alcoholic influence. The toxicologist 
should check carefully for possible con- 
taminating agents such as alcohol, acetone, 
ether, or other volatile organic substances 
in his testing procedures. Proof of identity 
of specimen and proof of identity of sub- 
ject are both essential. Individual varia- 
tions in tolerance after imbibing alcoholic 
beverages create problems for both bartend- 
er and police officer in estimating the de- 
gree of intoxication. Because of these vari- 
ations, and other factors present when the 
imbiber has visited several taverns, the bur- 
den of proof of the place of intoxication 
may be difficult to sustain. 


Carbon monoxide 


Carbon monoxide in the exhaust gases of 
automobiles is a frequent cause of highway 
deaths. It is important even in minimal 
amounts in the atmosphere. Johnstone** 
found that a carbon monoxide concentra- 
tion of over 0.01 per cent, if inhaled for a 
period of six hours, could cause headache, 
drowsiness, faulty judgment, and impaired 
driving ability. ‘These minimal amounts of 
carbon monoxide concentration may be 
even more serious in cases where the driver 
has some impairment of the circulation to 
the brain, the heart, or of other vital organs. 
The exhaust gases from internal combus- 
tion engines contain an average of about 
seven per cent carbon monoxide; this 
amount tends to increase if the combustion 
is incomplete. Occasionally in closed auto- 
mobiles and in the cabs of trucks, carbon 
monoxide escapes through defective exhaust 
systems. 


Acute carbon monoxide poisoning pro- 
duces sensory symptoms of headache, drow- 
siness, faintness, motor weakness, stupor, 
coma, and death. Death may occur sudden- 
ly from high concentrations, or slowly from 
a longer period of exposure to lower con- 
centrations. If a person breathes a low con- 
centration for a considerable length of time, 
especially during sleep, acute poisoning 

23JOHNSTONE AND MILLER, OCCUPATIONAL DISEASES 
AND INDUSTRIAL MEDICINE 108, 114 (1960) . 
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can occur and can cause death, which usual- 
ly requires at least 50 per cent saturation in 
the blood. The susceptibility of different 
individuals varies. In cases of severe cor- 
onary insufficiency, I have seen death oc- 
cur in the range of 20 to 30 per cent satur- 
ation in the blood. During low concentra- 
tions of carbon monoxide in the atmos- 
phere a state of complete motor helplessness 
may intervene. 


The hazard of breathing low concentra- 
tions of carbon monoxide over a prolonged 
period is illustrated by the case of a trucker 
who lived with his wife and several chil- 
dren in Battle Creek. He and his wife, on 
a cold afternoon in mid-winter, left Battle 
Creek in their semi-tractor-trailer combina- 
tion for an overnight trip to Cleveland. 
During this all-night trip they made several 
stops for coffee and lunch. In the mean- 
time, the truck motor was allowed to run 
with the cab tightly closed — a common 
practice among truckers during winter 
months. On the outskirts of Cleveland, in 
Cuyahoga County, the couple became vio- 
lently ill; both manifested the typical symp- 
toms of carbon monoxide poisoning, such 
as headache, drowsiness and extreme weak- 
ness. They stopped the truck, sought aid, 
and were both taken into a local hospital by 
ambulance. The physcian in the area was 
called to the emergency room of the hospi- 
tal, where he made a diagnosis of acute car- 
bon monoxide poisoning and immediately 
administered oxygen. The wife was revived, 
but the trucker died. His body was taken 
to the local coroner’s office where an autop- 
sy was performed. Apparently without pre- 
vious history or consultation with the at- 
tending physician, a pathological diagnosis 
of a heart attack was made following the au- 
topsy examination. 


Because of this autopsy report the truck- 
ing company felt disinclined to pay com- 
pensation, believing that there was no caus- 
al relationship between his employment and 
his death. The family employed a lawyer, 
who in turn employed me to assist as pathol- 
ogist to show that there was a relationship 
between this man’s employment and _ his 
death. 

Our first step in the investigation of this 
case was to establish, by means of a second 
autopsy, a causal connection between death 
and carbon monoxide poisoning, and to 
confirm the attending physician’s diagno- 
sis. Upon examination of the body after 
exhumation, the skin and skeletal muscles 
disclosed a typical cherry-red color. The 
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absence of internal organs curtailed fur- 
ther internal examination. We then re- 
quested the tissue and slides from the cor- 
oner’s office of Cuyahoga County, but were 
refused. We were given the opportunity 
to visit the county morgue and there exam- 
ined the tissue and selected material for pre- 
paration of slides. The family’s lawyer and 
his pathologist also quickly accepted this 
offer and proceeded to examine these tissues 
in Cleveland. As the attendant picked the 
jar containing the tissue portions taken 
from the internal organs he observed that 
the tissues appeared to be unfixed, noting 
their undue pinkness. I responded by stat- 
ing that the organs were fixed, but that the 
cherry-red color was due to carbon monox- 
ide poisoning. (Incidentally, this charac- 
teristic pinkness or cherry-red color will re- 
main in the internal organs for a long time 
even after the body has been buried.) 
Gross and microscopic studies, combined 
with history, confirmed the local physician’s 
diagnosis of carbon monoxide poisoning. 
No evidence of natural disease was found; 
checks were made for heart disease, lung 
disease, brain disease, kidney disease and 
acute trauma. At the hearing, before a ref- 
eree of the compensation commission, the 
pathologist who was responsible for the ori- 
ginal autopsy held to his position that a 
heart attack was the cause of death. The 
case was appealed to the Workmen’s Com- 
pensation Commission of the State of Mich- 
igan, which found for the widow;** the evi- 
dence supported a conclusion of compens- 
able death due to acute carbon monoxide 
poisoning, causally related to the driver's 
employment. This case clearly shows the 
importance of the victim’s history. If the 
original pathologist had had a detailed his- 
tory of this case, or had consulted with lo- 
cal physicians, or had taken blood for car- 
bon monoxide determination and then had 
performed the autopsy personally, I am con- 
fident that he would have arrived at the 
conclusion of acute carbon monoxide poi- 
soning. 

(Incidentally, I had the additional ob- 
stacle of having a local fellow pathologist 
testify that he felt that the pathologist do- 
ing the first autopsy was right in his diag- 
nosis of a heart attack purely on the basis 
of an outstanding reputation.) 


This case not only stresses the need for an 
autopsy on highway accident victims but al- 


24Meyers v. Emmerson Truck & Storage Co., Mich- 
igan Workmen's Compensation Comm'n, July 29, 
1953. 
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so points to a need for greater attention to 
the circumstances of each case. The heavy 
responsibility connected with the autopsy 
should not be delegated to some junior lieu- 
tenant. In no other area of medical science 
are the faculties of observation and discrim- 
ination more vigorously required to achieve 
the medico-legal objective than in the post- 
mortem examination. If the autopsy is per- 
formed in a merely routine matter, details 
of the greatest importance may be com- 
pletely overlooked. 


Influence of drugs and other medical 
aspects of the driver 


The increased use of drugs to produce 
sleep, to relieve anxiety and tension and to 
stimulate, has had its effect on the accident 
driver. The Committee on Medical Aspects 
of Automobile Injuries and Deaths of the 
American Medical Association has prepared 
a guide known as the “Medical Guide.” 
This booklet is recommended as a criterion 
for determining fitness to drive by the ex- 
amining physician. It has been prepared 
and is available to assist physicians in exam- 
ing patients and advising them on their 
ability to operate a motor vehicle safely, and 
to caution them on the use of drugs when 
driving. 

The medical, physical, mental and emo- 
tional states or disabilities that may impair 
driving ability are carefully enumerated in 
the “Medical Guide,” along with the prob- 
lems of temporary impairment from medi- 
cations, alcohol and carbon monoxide. This 
same committee has also prepared a brief 
graphic pamphlet entitled “Are You Fit To 
Drive?” It can be obtained from the Asso- 
ciation of Casualty and Surety Companies, 
60 John Street, New York 38, New York. 

Rehling*® stresses that it requires a very 
small quantity of drugs to produce a pro- 
nounced effect on the driver’s skill; it re- 
quires several ounces of alcohol to yield 
comparable intoxication. He forewarns the 
unsuspecting individual of the hazard in 
combining alcoholic beverages with sedative 
drugs or tranquilizers; this combination 
may increase the sedative effects of the 
drug four or five times. The synergistic ef- 
fect of alcohol and drugs is commonly 
termed a “cheap drunk.” The degree of in- 
toxication may be considerably out of pro- 
portion to the amount of alcohol deter- 
mined in the circulating blood. When such 


25Address by C. J. Rehling, Alabama State Toxi- 
cologist, National District Attorneys’ Association in 
Miami Beach, Florida, March 18, 1960. 
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inconsistencies appear, the possible influ- 
ence of drugs has to be considered. 


Barbital 


Barbiturates are widely used to control 
nervousness and to produce sleep. The ef- 
fects may vary; even with barbiturates, a 
period of excitement and other symptoms 
of acute alcoholism may be manifested. 
Barbiturate preparations also have promis- 
cuous uses, often creating a problem for law 
enforcement officers; these preparations are 
known as “Blue-birds,” “Yellow jackets” or 
“Gool-balls.”*" Rehling concludes that the 
intoxicating eflects of these various barbi- 
turates are second only to those of alcohol 
in producing intoxicating influences on the 
driver. To avoid confusing these drugs and 
alcohol, the pathologist and toxicologist 
should lean heavily on the history of drug 
administration. 


Tranquilizers 

Tranquilizers are used especially for the 
relief of nervous tension and anxiety. The 
fact that they produce drowsiness becomes 
a problem to law enforcement offices, pa- 
thologists and toxicologists. Some of the 
tranquilizing drugs commonly used are 
Meprobromate, Chorpromazine, Valmid, 
Parsidol, and Reserpine.** Anti-histamines 
have enjoyed great popularity in the relief 
of symptoms of the common cold, and the 
relief of allergic states; like tranquilizers, 
anti-histamine drugs may cause drowsiness 
and impairment of judgment and dizziness. 
Here again, the investigator must depend 
heavily upon information gained through a 
history of the use of drugs. 


Marijuana 


Marijuana®** is classed as a hallucinogen 
because of its singular ability to produce un- 
usual emotional states. The person under 
the influence of marijuana may suffer a 
complete loss of responsibility, even to the 
point of becoming disoriented. Many fatal 
accidents have occurred from the untoward 
effects of this narcotic. 


Fatigue 
The experienced pathologist frequently 
encounters fatalities in accident cases fol- 
lowing instances where undue fatigue, 
26] bid. 
bid. 
28Organization Section, Medical Guide for Physi- 


cians in Determining Fitness to Drive a Motor Ve- 
hicle, 169 J.A.M.A. 1195 (1959) . 
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drowsiness, and sleepiness are involved. 
This drowsy state, whatever its cause, im- 
pairs reasoning, slows mental reactions and 
alertness and diminishes sensory faculties 
such as vision and hearing. Fatal accidents 
occur especially after inadequate rest and 
the so-called “highway fatigue.” Minimal 
amounts of carbon monoxide, alcohol or 
drugs may hasten this sort of fatigue.?® 


Coma 


Coma or complete unconsciousness may 
be due to carbon monoxide, alcohol, toxic 
drugs, traumatic injuries of the brain, with 
or without fractures of the skull, spontane- 
ous cerebral hemorrhage, cerebral throm- 
bosis, inflammatory conditions or tumors of 
the brain. Certain diseases, such as kidney 
or Bright’s disease and diabetes mellitus, 
are important causes of coma. The condi- 
tion may exist for some time prior to death 
from traumatic injuries or profound shock. 
It becomes important in the case in which 
the pathologist is asked to determine which 
of two persons in an accident died first. 
The proximate cause of death is divided in- 
to three general categories: coma, syncope, 
or asphyxia, all vital functions dependent 
upon the brain, the heart, the lungs. The 
arrest of any one of them quickly causes 
death. The pathologist can usually deter- 
mine from his examination which vital 
process ceased first. 


Syncope 


The term syncope is used to indicate a 
sudden cessation of the heart action result- 
ing in death. Syncope is caused by shock, 
emotional stresses, violent blows to the 
thorax or upper abdomen and shock as- 
sociated with a sudden fall in blood pres- 
sure. Alcohol and drugs can induce either 
primary or secondary shock, which in turn 
is often a causative factor in the production 
of sudden syncope. 


Asphyxia 


Asphyxia is defined as a series of condi- 
tions induced by a diminished oxygen sup- 
ply. Compressive traumatic injuries to the 
chest or neck may produce obstructions to 
the respiratory tract. Fractures of the larynx 
or lungs can produce hemorrhage and as- 
phyxia. Sometimes the neck or chest is com- 
pressed against the steering wheel, or the 
body falls beneath an overturned car. As- 


29See Brachi and West, Sleep Deprivation, 171 
J.A.M.A. (1959) . 
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phyxia also results from suffocation through 
a low oxygen tension, poorly ventilated 
cars and cabs, or from carbon monoxide 
poisoning. It may also result from paraly- 
sis of the respiratory centers in the brain 
stem following excessive alcohol, injection, 
morphine, barbiturates and trauma to head 
and neck. 


Hypoglycemia 


Hypoglycemia is a rather commonly en- 
countered transient state; it is particularly 
prevalent among patients under insulin for 
diabetes mellitus. In patients who are re- 
ceiving large doses of insulin, an occasional 
fatal insulin reaction occurs which is due to 
hypoglycemia and shock. The condition al- 
sO occurs in persons going without break- 
fast or undergoing rigid dietary regimens. 
The symptoms of severe hypoglycemia (in- 
sulin shock) are nervousness, profuse sweat- 
ing, pallor, rapid pulse, weakness, impaired 
memory, disorientation, confusion, delu- 
sions, ataxia, loss of consciousness, general- 
ized convulsions, shock, and death. These 
symptoms can easily be confused with al- 
cohol intoxication and drugs. In general 
the blood sugar level in these cases of hypo- 
glycemia taken during the hypoglycemic 
episode is 70 milligrams per 100 cubic cen- 
timeters of blood or lower, an important 
factor of laboratory diagnosis. 


Part III: External Examination 


The external examination of the crash 
victim includes a general description of the 
body as to height, weight, bony frame, de- 
formities, stature, muscular development, 
whether athletic or obese, nutrition, and 
identification marks. In addition, in acci- 
dent death victims, it is important to note 
injuries of the head, trunk and extremities, 
such as abrasions, contusions (bruises) , lac- 
erations and perforation wounds of the 
skin, and evidences of fractures of the bones. 
When external injuries of the head occur, 
they may suggest internal head and neck 
injuries. When these injuries occur to the 
chest, particularly when fractured ribs can 
be palpated, it may indicate a “stove-in” 
type of chest injury. Chest injuries are the 
common causes of death in accident cases. 
Head injuries are next in frequency, es- 

cially in pedestrian fatalities. Chest and 
ow injuries are combined in most crash 
deaths. It is essential that the pathologist 
note all of the various external injuries of 
the body, including such things as the pres- 
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ence of foreign material, car fragments, dirt 
or gravel. Occasionally characteristic marks 
occur on the skin, such as tire burns, gravel 
burns and characteristic contact wounds. 
These various superficial exterior wounds 
should be accurately described, measured 
and recorded in the autopsy protocol. Of- 
ten it is desirable to photograph some of 
the external and internal traumatic lesions 
for purposes of trial. As an example, peri- 
orbital hematoma (blackeyes) and bleed- 
ing from the external auditory canals are 
suggestive of basal skull fractures. 


The careful study of abrasions and lacer- 
ations which show bevelled edges may be 
helpful in determining the direction and 
type of the scraping force. Lacerations of 
neck may suggest broken windshield injur- 
ies. Multiple fractures of the bones of the 
legs may suggest bumper injuries; these are 
common in pedestrian accidents. Nota- 
tions of post-mortem cyanosis indicate an 
excess of carbon dioxide in the red blood 
cells; this produces a dusky purplish-blue or 
plum color to the skin and internal organs. 
On the other hand a pink livid cherry-red 
color of the skin and internal organs sug- 
gests acute carbon monoxide poisoning. 


In summary, the external examination of 
the autopsy, in addition to determining the 
cause of death, is particularly useful in re- 
constructing the events at the scene of the 
accident. The experienced pathologist, 
through a visit to the scene, can usually de- 
termine which injuries are primary impact 
injuries and which are secondary impact 
injuries. 


Part IV: Internal Examination 


The internal examination of the body in- 
volves a systematic examination of the vari- 
ous cavities of the body, including contents 
of them. A record of the morbid changes of 
the various internal organs is made as they 
are removed. This consists of measurements 
— carefully written descriptions as to color, 
appearance, and consistency — along with 
any special pathological lesions, such as 
traumatic contusions, lacerations, hemor- 
rhages, perforating wounds, and other sig- 
nificant pathological changes. A_ lesion 
found in one part of the body may indicate 
the existence of some pathological condi- 
tion in another organ. For example, a con- 
centric hypertrophy and enlargement of the 
cardiac muscle of the left heart may indi- 
cate hypertension. This hypertension may 
be due to one of two principal things: 
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1. An obstruction lesion, such as a calcific 
valvulitis of the aortic valve, which is of- 
ten due to an old rheumatic heart condi- 
tion. This condition, incidentally, is a 
common cause of sudden death. 

2. A generalized circulatory hypertension 
of some duration. 


The presence of foamy blood in the heart 
chambers suggests the entrance of air into 
the circulation; this occasionally occurs fol- 
lowing certain perforating traumatic 
wounds. The exudation of foamy blood 
from the nose and mouth are suggestive of 
hemorrhage into the lungs, frequently as- 
sociated with traumatic chest injuries. An- 
temortem clots in the lining of the ventri- 
cles of the heart may be due to several 
causes, including coronary occlusions, cir- 
culatory failure and trauma. These clots 
sometimes lodge in vital areas such as the 
lungs or brain. 


Because injuries of the chest are a com- 
mon cause of death in accident cases, par- 
ticular attention is paid to the heart, the 
aorta and its branches, in the internal ex- 
amination of the chest, which is usually the 
first area exposed. 


Chest 


Examination of the chest includes exam- 
ination of the bony frame for fractures and 
dislocations. This includes the sternum, or 
breast plate, the clavicles or collar bones, 
the ribs, and spinal vertebra, —The amount 
and character of fluid found in the pleural 
cavities is to be measured and described. If 
this fluid is watery and of low specific grav- 
ity, it may indicate circulatory failure. If 
it is inflammatory and of a high specific 
gravity, it may be due to some inflamma- 
tory or neoplastic process, while if it is un- 
clotted blood, it is more likely to be associ- 
ated with trauma, especially when accom- 
panied by other injuries. In the presence of 
hemorrhage the pathologist immediately 
looks for the source. In chest injury cases 
fractured ribs often perforate the larger vas- 
cular channels, such as the aorta or lungs. 


Heart 


The heart is weighed, described and ob- 
served as to general outline. Any lesions 
due to natural disease or trauma are care- 
fully described. Moritz*® has covered this 
subject in a very comprehensive manner. 
Cardiac injuries most frequently follow 


30Mori1z, PATHOLOGY OF TRAUMA (1954). See al- 
so, GouLD, PATHOLOGY OF THE HEART (1953) . 
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steering wheel impacts and are classified as 
primary impact injuries. Injuries to the 
heart may occur without any external evi- 
dence of injury to the overlying skin or thor- 
acic cage. The injuries inflicted to the heart 
usually consist of cardiac contusions due to 
the application of blunt force. This force 
may damage the heart wall or valve leaflets 
in one of two ways. The myocardium may 
be injured by contusion of the heart mus- 
cle, causing sudden or somewhat delayed 
death. This damage to the heart muscle 
may be delayed, leading to a lesion that may 
resemble an infarct or cardiac tamponade 
(rupture) , and result later in sudden death. 
The contused area of the heart muscle may 
be replaced by scar tissue and be interpreted 
later as an old infarct and attributed to an 
occlusion, a coronary heart disease, when 
the infarct is the result of trauma. The 
heart is sometimes impinged against the 
vertebral column in compressive injuries of 
the chest; particularly when the heart is in 
a rigid state of contraction, causing a tear- 
ing of the heart muscle or valve leaflets and 
papillary muscles. The heart may be per- 
forated by the sharp ends of fractured ribs. 
Bleeding may occur into the pericardial sac, 
thereby producing cardiac tamponade and 
death. In addition to these traumatic in- 
juries of the heart, the pathologist looks 
further for lesions of natural disease. These 
may be recent or old infarctions of the myo- 
cardium, recent or old evidences of inflam- 
matory disease, neoplasm and congenital 
defects. The coronary arteries also ought 
to be inspected for evidences of occlusion 
either by emboli, thrombi, or chronic oc- 
clusion due to obturating arteriosclerosis. 


Lungs 


The pathologist makes a general inspec- 
tion of the pleural cavities, noting whether 
or not the lungs are inflated or collapsed. 
A fractured rib perforating the lung may 
cause an increased negative pressure in one 
of the pleural cavities. This condition is 
known as tension pneumothorax and is oc- 
casionally the cause of sudden death if not 
relieved medically. Cases of tension pneu- 
mothorax produce lung collapse. The pa- 
thologist then looks for a fractured rib 
which may have punctured a portion of 
the lung. The attachments of the lung, 
known as the hilum, ought to be inspected 
for evidence of lacerations or tearing of the 
great vessels. The hilar regions are often 
contused and are frequently associated with 
lacerations and hemorrhage into the chest 
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cavities. Occasionally death occurs from 
generalized contusions of the lungs associa- 
ted with hemorrhages and edema of the 
lungs, which produce virtual drowning by 
means of one’s own fluids, Certain types of 
head injuries also produce this overwhelim- 
ing pulmonary edema when the respiratory 
center is embarrassed by the effects of trau- 
ma. Not infrequently, with these lung in- 
juries, the thoracic aorta shows evidences of 
trauma and perforation which can also be 
due to injuries by sharp ends of broken ribs. 
Fracture dislocations of the thoracic spine 
are associated with fractures of the aorta, 
which also cause hemorrhage and death. 

In certain types of crash injuries, the ribs 
will be fractured over a localized area of 
the chest. This type of injury may occur 
when the victim is violently thrown from 
the colliding automobile and strikes some 
stationary object. 


Abdomen and contents 


The abdomen is opened and examined 
subsequent to examination of the thorax. 
The dente! cavity, lined by peritoneum, 
is examined for the presence of inflamma- 
tory fluid, excess air and blood. The fluids 
and blood present are measured and de- 
scribed. Then a search is made for their 
sources. Air most often enters the abdom- 
inal cavity through perforating gastric or 
duodenal ulcers, or traumatic perforations. 
The inflammatory fluid is usually due to a 
peritonitis from a perforation of the gastro- 
intestinal tract, such as a perforating ulcer 
of the stomach or duodenum, a perforated 
appendix, perforating diverticuli of the 
large intestine and traumatic perforations. 
Also, perforations of the gastro-intestinal 
tract occur from violent trauma applied to 
the abdomen or from perforating wounds 
following automobile accidents, especially 
where the stomach is over-dilated with fluid 
or food. 

The pathologist carefully examines the 
stomach for the presence of erosions, ulcers, 
perforations, and trauma. He records the 
character, amount and consistency of food 
in the stomach. He notes whether there are 
aromatic odors of alcoholic beverages in 
the stomach contents. 


Liver 


The liver is removed, weighed, measured 
and described. In fatal accidents, it is care- 
fully observed for hemorrhages of the cap- 
sule, with lacerations of the capsule. The 
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pathologist also notes fractures, hematomas 
of the internal portion of the liver. He also 
looks for injuries of the liver about its at- 
tachment as a source of hemorrhage, and 
for any inflammatory or neoplastic process 
connected with the liver or gall bladder. 
The liver is frequently damaged when there 
are crushing or violent forces applied to the 
lower right chest. 


Spleen 


The spleen is systematically removed, 
weighed and described. Here again, the cap- 
sule and parenchyma are carefully noted for 
fractures or hemorrhage, which may _ be 
evidence of trauma. The spleen is frequent- 
ly injured when violent traumatic blows are 
applied to the lower left thorax. 


Kidneys 


The kidneys are removed, weighed and 
described. These organs may be injured by 
violent blows to either flank, blows which 
will also frequently result in injury to the 
adrenal glands. When the kidneys are re- 
moved, the abdominal aorta is inspected 
for evidences of traumatic injury or hemor- 
rhage, and the spinal cord is examined at 
the site of dislocations or fractures of the 
spine. 


Head and spine 


Internal examination of the head is made 
for evidence of spontaneous hemorrhage, 
softening, inflammatory disease, tumor, 
trauma and fractures of the skull. Symp- 
toms following trauma to the head may not 
appear for hours, days or weeks; when they 
do appear, they may result in sudden death. 
Particular types of force applied to the head 
produce characteristic results in the brain. 
Examples are the contracoup type of injury, 
in which the damage to the brain is most 
severe on the side opposite the impact, and 
tearing of the commissures in cases where 
extreme velocity has occurred or generalized 
focal hemorrhage with necrosis where a 
sudden deceleration is involved. 

An autopsy is particularly necessary in 
cases where death has been caused by head 
and spinal injuries combined with fractures 
of the thoracic aorta. There may be no 
evidence of injury; as in many types of head 
neck and chest injuries, an autopsy may be 
the only means of determining the cause of 
death. 

The importance of skull and brain in- 
juries lies in the biomechanics of their 
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production. Violent head injuries may be 
due to primary impacts, such as the head 
striking a [lat surface, like a windshield or 
a dash. The head injuries more often are 
due to some secondary impact, for example 
from striking the roadway. The high veloc- 
ity of the head striking some resistant ob- 
ject produces innumerable injuries to the 
brain, and not infrequently death. Violent 
transmitted force applied to the lower jaw 
can produce serious head and neck injuries, 
including fracture of the base of the skull, 
similar to the injuries inflicted by a blow 
of the fist to the jaw. 

The biomechanics of spine, spinal cord 
and spinal nerve root injuries occur in four 
mechanical ways: hyperflexion, hyperexten- 
sion, compression and hyperelongation. 
The most serious injuries to the spinal cord 
commonly follow fracture dislocations of 
the vertebra of the spine. Some of these dis- 
locations of the spine may undergo spon- 
taneous reduction and may not be discern- 
ible by X-ray. 

Hyperflexion of the spine, the so-called 
“Jackknife” type of injury, commonly pro- 
duces crushing fractures of the bodies of 
vertebra anteriorly, and spinal cord injur- 
ics. Comminuted fragments of bone may be 
displaced in the spinal canal or into the 
cord itself. Severe hyperextension of the 
spine following crash accidents causes a 
crushing of the posterior portion of the 
body and the vertebral arch with or with- 
out dislocation. The spinal cord may be 
damaged from the fractured arch or dislo- 
cation. 

The neural arch may be fractured and col- 
lapsed by means of the body being thrown 
violently against some resistant object at 
the time of the accident; this will produce 
damage to the cord, nerve roots, or liga- 
ments. Sometimes a careful dissection of 
the spine is necessary at autopsy, to disclose 
localized injuries of the spine or cord, par- 
ticularly in cases where there was a transient 
dislocation at the moment of impact. Symp- 
toms and findings of nerve root injury may 
be immediate, or may not appear until 
later, following cicatricial (scar) tissue or 
callus (new bone) formation. Walker" 
points out that another late complication 
of head and neck injuries is that of post 
traumatic epilepsy. The post traumatic 
convulsions usually begin within two years 
after the initial cerebral injury. 

Spinal cord and sensory nerve root injur- 
ies are significantly important, both from a 


31WALKER, Post TRAUMATIC Epitepsy (1949) . 
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medical management standpoint and from 
a medico-legal viewpoint. 


Schneider*? emphasizes that trauma to 
the spine and spinal cord does not carry 
such a high mortality rate as formerly be- 
cause of the development of newer meth- 
ods of treatment after World War II. Bet- 
ter attitudes and newer methods of trans- 
porting the injured to the hospital increase 
chances of survival. Kulowski** points out 
that concussions of the cord or mild contu- 
sions have been converted into irreversible 
transections by neglect of careful examina- 
tion, and above all by careless transport. A 
careful history of the patient should be tak- 
en on admission to the hospital to show 
how, when and where the accident occurred. 
One should know particularly if there has 
been progression A sensory and motor neu- 
rological symptoms, and whether the spine 
injuries occurred during hyperflexion or 
hyperextension. The time of onset and pro- 
gression of symptoms should be carefully 
noted; these include numbness, burning, 

ain, bladder and bowel symptoms or any 
oss of motor power. Upon admission to the 
hospital, the injured patient should be 
checked carefully for the presence of surgi- 
cal shock. 


Schneider* feels that examination of the 
patient with trauma to the spine is one of 
the most neglected problems in medicine. 
He thinks there is a tendency on the part of 
many physicians simply to check the pa- 
tient’s motor power and level of hypalgesia 
and neglect the remainder of the evalua- 
tion. A thorough neurological examination 
is imperative initially as this is a base line 
with which all future observations are com- 

ared. This neurological examination must 
- repeated frequently — every six to 12 
hours — to determine any neurological 
change. 


The question of laminectomy and its 
timing is the number one problem in these 
cases of spinal cord compression. This must 
be established immediately from neurologi- 
cal examination of motor, sensory, or vis- 
ceral paralysis (urinary bladder and _ rec- 
tum). This information can be obtained 
by determining the status of the reflexes of 
the knee, ankle, and abdominal muscles. 


32KAHN AND SCHNEIDER, CORRELATIVE NEUROSUR- 
GERY 327 (1955). See also, SPURLING, PRACTICAL 
Dracnosis (1960); and RAMSAM AND 
CLarRK, THE ANATOMY OF THE NERVOUS SYSTEM 
(1959) . 

33KULOWSKI, CRASH INJURIFS:—THE INTEGRATED 
MeEpicaL Aspects (1960) . 

34KAHN AND SCHNEIDER, Op. cit. supra note 32. 
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Next, a thorough X-ray examination is in 
order for the purpose of determining the site 
of the lesion, degree and type of dislocation, 
deformity of the spinal canal or presence of 
bony fragments in the spinal canal and frac- 
tures of the lamina, pedicles and articular 
processes. 

The generally recognized** medical indi- 
cations for immediate laminectomy are: 


1. Displacement or protrusion of a bony 
fragment into the spinal canal and in 
compound fractures. 


2. Progression of motor and sensory par- 
alysis in incomplete lesions of the spinal 
cord. 


3. Partial or complete spinal block re- 
gardless of the X-ray findings of the spin- 
al cord as demonstrated by the Quecken- 
stedt test. 


The generally recognized** contraindica- 
tions to laminectomy are as follows: 


1. Traumatic shock or associated injuries 
to some other system. 


2. Fracture-dislocation at C-3 and C-4 
vertebral level. 


3. Immediate complete paralysis without 
any spinal fluid block. 


In summary, the gross internal examina- 
tion of the autopsy enumerates factual and 
objective information whether due to nat- 
ural causes, from injury, or congenital mal- 
formations. In addition to detailed descrip- 
tions, it includes the collections of physical 
evidence, sketches, diagrams, photographs 
and representative pieces of tissue for mi- 
croscopic study. 


Part V: Microscopic Examination 


The representative sections of the vari- 
ous organs prepared for microscopic exam- 
ination include significant lesions, such as 
occluded coronary arteries, or of traumatic 
lesions, including capillary hemorrhages of 
the brain, traumatic fat emboli of the lungs, 
or hemorrhages in the margins of external 
and internal wounds. These hemorrhages 
are indicative of injury while the subject 
was alive. The degree of inflammatory or- 
ganization seen and described is an aid in 
estimating the time of injury. Occasionally 
this systematic microscopic examination 
may serve to change the whole interpreta- 

35See TARLOv, SPINAL Corp CompRESsION (1957). 


See also 1 DEPALMA, SPINAL INJuRIES (1959) . 
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tion of the gross internal examination. The 
diagnosis of a milliary chronic infective 
granuloma may be changed to a milliary car- 
cinomatosis of the lungs, as I experienced 
the other day in examining a 22-year-old boy 
with no apparent primary tumor lesion in 
the gross. 


Part VI: Final Summary Of Autopsy 


The final summary consists of a state- 
ment of the pathological conditions dis- 
closed by the autopsy. In medico-legal au- 
topsies they are listed in the order of their 
importance as factors in the causation of 
death. 

As an example, shock is arbitrarily listed 
first, due to hemorrhage from a fractured 
thoracic aorta caused by a violent crushing 
injury of the chest following a head-on col- 
lision. The accuracy of the conclusions, of 
course, will depend upon the amount of 
care and observation of the many details of 
the autopsy. 


Part VII: Interpretation Of The Autopsy 


The cause, time, manner and circum- 
stances of death as determined by the pa- 
thologist are based on his training and ex- 
perience, upon information gained from 
circumstances of the accident and on medi- 
cal information derived from other sources. 
The validity of his opinions are dependent 
upon the correctness of the facts as ascer- 
tained. The pathologist may or may not 
write out this section of the autopsy proto- 
col. In accident cases he often will not, 
since he may not know all of the circum- 
stances, or be aware of the medico-legal ob- 
jectives of the autopsy. 


APPENDIX 
A Typical Autopsy Case* 


I: General Information 


Name: 

Age: 19 Race: White 

Sex: Female Status: Married 
Prosector: 


Charles E. Black, M.D. 
Autopsy Number: 
Attending autopsy: 
Coroner 
Sheriff Officers 
Coroner: Local coroner 
*Presented by the author at the 3lst Annual Con- 


vention of Prosecuting Attorneys Association, Mack- 
inaw Island, Michigan, July 25, 1958. 
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Place of Autopsy: Local Funeral Home 

Autopsy authorized by: Prosecuting At- 
torney 

Time Expired: Approximately 2:00 a.m. 

Time of Autopsy: 9:00 p.m. 

Permission for autopsy given by Husband 

Identification: Mortician 


II: History 


Early in the evening, a married woman, 
aged 19, went in her own 1956 Ford auto- 
mobile to a dance pavilion, which was a 
short distance from a trunkline highway. 
She was accompanied by her first brother, 
then aged 26, and by her second brother, 
then aged 16. She (hereinafter referred to 
as “the sister”) and her two brothers spent 
the evening at the dance pavilion, leaving 
there about 1:30 a.m. She was driving, with 
her second brother sitting in the middle of 
the front seat, and her first brother sitting 
to his right. There was some fog, but not 
a continuous, complete blanket of fog. It 
was a drifting high fog, obscuring the high- 
way intermittently. When they had gone 
a mile or two west on the trunkline high- 
way and were about opposite a restaurant, 
an oncoming car, operated by a neighbor, 
came across the center line of the highway 
onto the north or right side of the highway, 
and struck the sister’s car. As a result of this 
first impact, she was believed to have suf- 
fered an injury to the right knee, but other- 
wise her injuries were not deemed to have 
been serious. The interior of the car was 
not damaged except for a slight bend in 
the steering wheel. 

After this impact, her car was on the 
north side of the pavement headed west 
with the left side approximately two 
or three feet from the center line of the 

avement. The neighbor's car was headed 
in a northeasterly direction with the greater 
portion across the centerline to the north, 
with the front end in close proximity to the 
front of the sister’s car, and part of the rear 
across the south side of the pavement. 

After the first impact, the sister got out 
of her car and stood near the left front door 
on the driver’s side. The door was open, 
the tail lights and the dome light in the car 
were burning. The first brother stood by 
his sister, assisting her. Her second brother 
started east from the point of impact to 
warn oncoming traffic from the east. When 
he had gotten about 200 feet east of the 
point of the first impact, the defendant in 
this case, who was driving a 1956 Ford au- 
tomobile in a westerly direction on the high- 
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way at a speed of from 50 to 55 miles an 
hour, passed the second brother, who was 
waving his hands. When the defendant ap- 
proached the sister’s car, when about 30 feet 
from her, he applied his brakes. The right 
side of the daniont’s car scraped the left 
side of the sister’s car and also the right 
side of the neighbor’s car. He finally 
stopped at a point on the south side of the 
highway opposite the place of impact. 

The defendant had spent the evening at 
the same dance pavilion and, when his con- 
dition was called to the attention of a depu- 
ty sheriff, the defendant said, ‘““You don’t 
need to watch me; my stepson is driving to- 
night.” 

The trim from the right side of the de- 
fendant’s car was caught on the trim of the 
sister's car. Parts of clothing were found 
on the defendant's car; matching paint from 
the defendant’s car was found on the sister’s 
car; and matching paint from the sister’s car 
was found on the defendant’s car. 

Certain skid marks were discernible af- 
ter the accident; these were testified to by 
the sheriff's deputies and were shown in 
photographs. 

After the impact, the sheriff's deputies 
and sheriff came to the scene. Sometime 
after 2:00 a.m., the defendant was allowed 
to leave the scene to return to his home. 
Before the defendant arrived home, it was 
ascertained that the sister was dead. The 
deputy sheriff was then requested to go to 
the defendant’s home. He informed the 
defendant of the death of the sister, and 
asked for a sample of his blood to deter- 
mine whether or not he was under the in- 
fluence of intoxicating liquor. The de- 
fendant went to the sheriff's office, where- 
upon a sample of his blood was taken with 
his consent and co-operation. Blood was 
drawn by a physician and sent to the state 
laboratories; it was determined that his 
blood had an alcoholic content of 0.12 per 
cent, by weight, of ethyl alcohol. This blood 
was drawn approximately two hours after 
the accident. 

Both the decedent and the defendant 
were reportedly in good health prior to the 
accident. 


III: External Examination 


General description: The body is that 
of a well-nourished, well-developed 
adult white female, appearing the 
stated age of 19. 

Head: A laceration which measured 2 
inches in length is found over the 
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outer portion of the left eyebrow, 
which measures 4 centimeters in di- 
ameter. Multiple lacerations and 
ecchymoses are found over the chin. 
A laceration of the scalp is found 
measuring 3 inches in length. 

Thorax: Fractured ribs can be palpated 
over the right chest. 

Abdomen: Bruises and excoriations of 
the upper portion of the abdomen 
and of the right lower quadrant. An 
extensive area of ecchymosis is found 
over the left hip. 

Extremities: A bumper-type injury is 
found about both legs. A compound 
comminuted fracture of the left an- 
kle is seen. Comminuted fractures of 
the upper portion of the left tibia 
and fibula are found. The right pa- 
tella shows a compound fracture. 


Internal Examination 


Head: The head was not opened. 

Heart: Weight — 325 grams, The heart 
is normal in size, shape and develop- 
ment. No evidence of injury is seen 
to the heart. 

Lungs: Right — weight 550 grams. Left 
— weight 550 grams. The pleural 
cavities contain approximately 500 
cc of clotted blood. Extensive hemor- 
rhages are found into the lower lobe 
and lower portion of the upper lobe 
of the right lung. The lower lobe of 
the right lung is completely replaced 
by hemor-hage. 

Spleen: Weight — 150 grams. No frac- 
tures are found, 

Liver: Weight — 1400 grams. The en- 
tire liver shows virtual crushing with 
numerous fractures. The internal 
portion of the liver is virtually macer- 
ated. 

Pancreas: Not remarkable. The pan- 
creas is normal in size, shape and ap- 
pearance. No evidence of injury is 
found. 

Gastro-intestinal tract: The stomach 
is empty. The appendix is present. 

Kidneys: Neither kidney shows evi- 
dences of fracture. Hemorrhage into 
Gerota’s capsule is found about both 
kidneys. 

Ureters: Patent. 

Adrenals: No evidence of injury is 
found. 

Reproductive organs: A portion of pla- 
centa is found in the fundus of the 
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uterus which measures 2.5 x 2.5 x 2 
centimeters. 


V: Microscopic Examination 


Heart: The myocardium shows no sig- 
nificant changes. The coronary ar- 
teries are negative. 

Lungs: Shows extensive hemorrhage 
and edema. The lower lobes of both 
lungs show sharply defined fissures 
due to trauma. 

Spleen: No evidence of injury is seen. 

Liver: Shows marked edema. Extensive 
fractures are found throughout with 
hemorrhage. 

Pancreas: Shows a normal glandular ar- 
chitecture. 

Gastro-intestinal tract: Shows no un- 
usual changes. 

Adrenals: Shows marked edema. 

Reproductive organs: Uterus: The de- 
cidua and chorion shows no evidence 
of degenerative change. The endo- 
metrium shows a marked decidual 
reaction. Cervix: shows a papillary 
type of endocervicitis. Ovaries: A 
hemorrhagic corpus luteum vernum 
is seen. Follicular cysts are numer- 
ous. 


VI: Final summary 


1. Shock following extensive crushing 
injuries of right side of trunk. 


A. Fractures of the 4th, 5th, 6th, 7th, 
8th, and 9th ribs on the right. 

B. Lacerations and contusions of 
lungs with bilateral hemothor- 
ax. 

C. Extensive fractures of the liver 
with hemorrhage. 


. Comminuted fractures of the left 
tibia and fibula. 

. Compound comminuted fractures of 
the right patella. 

. Compound comminuted fractures of 
the left ankle. 

. Multiple lacerations and ecchymoses 
of the face, scalp, trunk, and extrem- 
ities. 

6. Pregnancy of approximately 6 weeks 

gestation. 

7. Bumper-type of injuries of both legs. 
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VII: Interpretations 


The purpose of the autopsy was to de- 
termine the cause of death and to determine 
if possible which injuries were produced by 
the first impact and which ones were pro- 
duced by the second impact. Further, it 
was important to be able to show whether 
first impact injuries were serious enough to 
have caused death. These determinations 
were vital since there were no credible eye- 
witnesses to the second accident. 


One of her brothers was rendered uncon- 
scious as a result of the second impact and 
had no memory of the first impact. The 
second brother was not able to testify with 
any certainty as to his sister’s condition 
after the first impact nor was the driver of 
the car who caused the first accident. For 
that reason it was important that the cause 
of death be determined from the autopsy; 
then it was necessary to show whether the 
first impact could have caused the serious 
injuries which resulted in death. 


The history showed that she was con- 
scious following the first crash, and that 
she spoke a few words. Her legs were not 
fractured at that time as she stood on the 

avement beside her car. If she had had the 
ethal injuries from which she died, she 
would not have been able to do these things. 
The principal injury sustained by the de- 
cedent from the primary impact was the in- 
jury of the right patella of her right knee, 
which played no significant part in the 
death. This is a common type of dash in- 
jury in head-on collisions. 


The autopsy, combined with the state- 
ment of fact and photographs of the cars, 
showed that the second crash impact pro- 
duced the lethal injuries from shock and 
crushing injuries of the right chest and liv- 
er. It further indicated that this blow was 
directed from the right as she was stand- 
ing beside her automobile. 


The presence of bumper-type fractures 
of both legs shows that these were inflicted 
while she was standing. The presence of 
considerable blood in each chest cavity and 
in the abdominal cavity showed that she 
was alive following the second impact and 
died primarily of shock as a result of inter- 
nal hemorrhage. 
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